GOA REAL ESTATE REGULATORY AUTHORITY
101, 1% Floor, ‘SPACES’ Building, Plot No, 40, EDC Patto Plaza, Panaji 403 001Goa
WWW rera.goa.gov.in .
Tel; 0832-24376535; e-mail: goa-rcra@ gov.in

" F.No. 3/RERA/Complaint(450)/2024/ 825 Date:-29/05/2025

Prashant Kaul

S/O SH. 8.8 KAUL _
R/O. C-149, Dashrath Marg,
Hanuman Nagar, Jaipur,
Rajasthan-302021

Through It’s A.R./SPA HOLDER
Ms. Gopika Kaul
D/o/ SH. S.8. KAUL
R/0O H.No.46, Sector-37, Noida, _ , -
Uttarpradesh-201301 T Complainant
| | Vis |
1. M/s Ryago Homes Private Ltd
(Land Owner) o
Through its Director:
Mrs. NeelamNagpal
REGI. Office Address:
61, VirajSilverene CHS Ltd,
321, Hill Road opp Mehboob Studio,
Bandra (W) Mumbai -400050

2. M/s Vianaar Infra LLP

(Promotor/ Developer)
Through its Partner
Mr. Akshay Chaudhary
REGI. Office Address:
E-210/176, KhalapWaddo,
- Canca, North Goa, 403516 ... Respondents
ORDER
{Date: 29/05/2026)

1. This order disposes of the online complaint (File No.

3/RERA/Complaint(450)/2024) filed by Mr. Prashant Kaul (compl_éin_ant)
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before the Goa Real Fstate Regulatory Authority (Goa RERA) against the
M/s Ryago Homes Private Ltd and M/s Vianaar Infra LLP(Respondent)
under Section 31 of The Real Estate (Regulation & Development) Act, 2016
(herein after referred as the Act of 2016) alleging misrepresentation as to the
specification of the Villa including that of garden area by the Promoter of
project Lia Verona, subsequent reduetion of carpet area and non adjustment of
the exsess payment received against the same and also pertaining to garden
area, violation of Section .3, 4 & 14 of the Act as x;vell as of Section 13 of the
Act, besides delay in completion and handing over of possession of the
property, etc.

The complainant has further submitted that the Respondents through their
representative approached the Complainant in the month of February, 2020,
and allured him to buy the subject property with projected gains over a period
of time whereby the complainant was made to believe that the area being a
tourist place, would generate a very high extent of earnings. Consequently, he
vide booking form No. BOO0198/00005/20-21 and Application Form dated
09.03.2020 booked the allotment of the Villa No.11 in the aforesaid project
La Verona regisrered with GoaRERA vide No.PRG008201171 (hereinafier
referred as subject property) and further paid an amount of Rs.11 Lakh but
the same were not shown as having been received on 09.03.2020 and instead
by way of misinterpretation were shown to have been received on
23.09.2020. Thereafter, the Respondent vide Allotment letter dated
23.09.2020 allotted the Villa bearing Unit No.11 to the complainant, in the
aforesaid project admeasuring 1845 Sq Ft. for a consideration of Rs.
2,00,30,002.65/- @ Rs. 10,856.37 per Sq.Ft and Garden area admeasuring
985 Sq.Ft for the consideration of Rs. 19,70,000/- @ Rs. 2000/- per 8q. Ft
and the total consideration of both area was Rs. 2,20,00,002.65/- without
taxes.

TV Fru
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‘The respondents later on also issued another copy of booking form dated
13.06.2024 to complainant which was at a considerable variance from the
original booking form dated (09.03.2020 whereby the Carpet area was later
reduced to 1350 sq.ft. and another misieading term of “super built area” was
incorporated. Attention was also drawn to the payment statement, as per
which “carpet area of 1845 sq. ft.” was sold as against actual carpet area of
1350 sq. ft. Further, the allotment letter dated 23.09.2020 also mentioned
Garden Area of 985 sq.ft. at the rate of 2,000/— per sq.ft. which was in
addition to the Built up area of 1845 sq.ft. In this regard also, the complainant
was allured with a malafide intention in as much as the complainant was
apprised that the said garden area would be forming part of the subject
property under exclusive ownership of the complainant but the same turned
out to be non-sealable as enquired from the co buyers and also Registrar’s
office who confirmed that the said Garden Area of 985sq.ft. was not allowed
to be sold. Thereafter, Complainant kept on raising the issue with
- Respondents to reconsider excess amount charged under the pretext and in
the name of Garden area, and adjust the same against the payment being
charged for the subject proﬁerty,_ but respondents kept on assuring that they
will get it allowed from registrar in sale deed, which was totally false and
incorrect  representation of respondents. However, believing the
representation of the Respondent to be true and genuine, complainant kept on
paying as per the payment plan and as and when the Demands were raised by
the Respondents without execution of any documents between complainant
and resporndents. .

It was also stated that the subject property, was booked with a
CONSTRUCTION LINKED PAYMENT PLAN and despite the fact that the
pace of Construction was not as per commitments, the Complainant preferred
to make payments, as per demands raised, even though the same were not due.
It was also submitted that the Respondents had already recetved INR

ed
Page 3 of 85



2,19,45,000/- (Rupees Two Crore Nineteen Lakh Forty Five Thousand Only),
which has above 10%, before registration of Agreement To -Sell, violating
mandatory provisions of Section 13 of the Act. The complainant also alleged
commission of unfair trade practice on the part of the Respondent, as it cheated
the Complainant, with an ulterior motive to grab the hard earned funds ef the
Complainant, by misinforming the real facts and also further cheated the
Complainant by receiving almost full amount without execution of agreement
to sell. As such the Respondents are adopting UNFAIR TRADE PRACTICES
and cheating the innocent buyers, '

5, The complainant also alleged that the respondent also failed to complete the
project withﬁl promised time schedule, desijite receipt of approximately 95%
ie Rs. 2,19,45,000/- of total due payment and also that the payment, which
was received by respondents towards garden area has neither been adjusted,
not agreed to be Refunded, by Respondents till date and respondents are still
showing it towards garden area and . pressurizing the Complainant fo pay
remaining 5% amount otherwise they will cancel the above said booking and
forfeit the amount of the complainant, which he had paid towards said Villa. It
was further stated by the complainant that raising a Demand without executing
Agreement To Sell, is totally unauthorized and threatening, to cancel the
allotment and that too in a delayed period of the project, is also totally in
violation of the norms set under the Act.

6. It was further subritted that the present Complaint is mstltuted against the
unilateral arbitrary, unlawful, dishonest, mala fide and high handed actions of
the Respondents wherein they have failed to construct, complete and hand over
the possession of allotted “Villa” to the Complainant as per the terms of
booking form & allotment letter dated 23.09.2020 within the stipulated time
period. Pertinently, in addition the Respondents have committed several other
unfair/ restrictive trade practices. Also, the Respondents had floated several

large pro}ects where they have defaulted in completing the project in time
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thereby causing loss and damages to their investors/purchasers against the
spirit of Section 34(f) of the RERA Act. Pertinently, the Respondent had
launched the present project stating that they would complete the said Project
by December, 2022. However, the respondent later represented that it shall
complete the construction of the unit/project on or before extended period
31/07/2023 and since it failed to complete the project and handover the
possession in time; there is deficiency in service on the part of the
Respondents, by not delivering possession within stipulated time and as a result
of which, the Complainant could not re-locate and has to stay back and is also
suffering losses in terms of Rentals and Interest on the amount paid.

It was further stated that the Respondent has also caused great hardship, mental
harassment and huge pecuniary loss to the Complainant by receiving amount
towards garden area which is not permissible and salable. In case of delay in
handing over the possession, the Respondents have also agreed to compensate
the Complainant @ 12%, on the amount deposited up to the date of actual
possession. It was further submitted that the Complainant have continuously
contacted the Respondents regarding the iﬁformation about the construction
and po.ssession of the aforesaid booked Villa whereas the Respondents aﬁd its
officials deliberately avoided the queries of the Complainant on one and other
pretext and did not make any effort to resolve the complaints/requests made to
them. Such act of the Respondent amounts to suppression and concealment of
requisite information and facts. It was thus sought to be concluded that the
Respondents have indulged in unfair trade practice and there is a deficiency in
service on part of the Respondents by misleading the Complainant and
thereafter, the Respondents illegally reducing the carpet area from 1845 to
1350 Sq. Feet to the Complainant.

In view of the above, the complainaﬁt sought relief in terms of direction to the
Respondent to charge only towards carpet area 1350 sq.ft. and not to charge
towards super built-up area of 1845 sq.ft. and further not to charge towards

T S
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10.

g‘arélen area 935 sq.ft. and refund the amount charged alongwith the interest at

 the rate prescribed or to adjust the excess amounts received; besides direction

to the Respondents to hand over the Possession, with delay interest @
MCLR+2%, w.e.f. the promised date of possession till the actual possession. It
was also prayed to direct the Respondent to pay 5% amount -of total project
cost to complainant as compensation and revoke the license of the
builder/developer for doing unfair trade practice besides compensation

equivalent to Losses in terms of Rentals and Interest, alongwith compensation

- on account of Mental harassment as well as the Litigation Costs.

Per contra the Respondents by way of preliminary objections, submitted that

the present Complaint filed by the Complainant through his Authorized

Representative and Special Power of Attorney holder Ms. Gopika Kaul is

totally misconceived both in law and fact & does not merit any relief by this

Authority. Further, the instant complaint has been filed & verified by the

Attorney of the Complainant by making false statements on solemn oath

without being conversant with the facts and circumstances pertaining to the

" transactions made by Prashant Kaul with the Respondents during the period

February to March 2020 Particularly when the Special Power of Attorney was
given to Gopika Kaul on 03/08/2024. Besides, the said Special Power of
Attorney holder never had amy interaction/email correspondence with the
employees of the Respondents at any point-of time and personal knowledge
with respect to fhe issue at hand. It was also stated that th.e Complainant Mr.
Prashant Kaul has ceased to be an allottee in terms of Section 2 (d) of the Real
Estate Regulation Act, 2016 after issuance of the Letter dated 03/02/2025
whereby the allotment of the suit Villa No. 11 in the project L.a Verona has
been cancelled and such the Complainant cannot maintain the Complaint under
Section 31 of the said Act.

Replying on merits, the Respondent stated that there was no  false
representation made to the Complainant at any point of time by it i.e. either at

P
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11.

the time of signing of the Application Form dated 09/03/2020 or thereafter, It
was further stated that pursuant to similar sllegations of misrepresentation
made in Legal Notice dated 05/08/2024, the Respondents vide Reply dated
30/08/2024 had clarified and explained the exact nature of transaction that had
transpired between Prashant Kaul and the Respondents and the issue was
satisfactorily resolved before proceeding further with schedule of payments
annexed to the Allotment Letter dated 23/09/2020. It was also stated that the
complainant submitted Application Form dated 09/03/2020 which provided the
Unit details as Villa No.11 with Unit Area of 1835 sq.ft. and Garden/Terrace
area of 930 sq.ft. and at a Basic Selling Price (BSP) of Rs. 2,20,00,000/-. The
Respondents also claimed that the Complainant was further explained “Unit
Area” is the “super builf up area” which is the built up area of the property
along with the proportionate area of the common areas and facilities in the

residential project and that ‘Garden/Tetrace Area’ on the other hand is

~ demarcated land adjacent to each villa that is being developed as a garden and

which is for the exclusive use of the buyer, and not for the common use of
other buyers and also that the garden area is not a common area but the
exclusive right to use area of th;a concerned Villa and that each buyer would
have the exclusive right to use the garden and the ownership of all gardens will
be with the villa owners in the form of ‘undivided interest’.

The Respondent further sought to plead that the Reply given by the
Respondents on 30/08/2024 to the Legal Notice addressed by Alaya Legal
Advocates has not been contested or countered by the Complainant thereby
acknowledging the contents of the Reply and admitting the details of
transaction which were exclusively within the knowledge of Prashant Kaul and
the Respondents. It was thus denied that the carpet area was reduced from 1845
sq.ft. to 1350 sq.ft. as alleged by the Complaint being false and contrary to

records and the transactions between Prashant Kaul and the Respondents.

<IFipar
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12. Tt was further stated that there are several email correspondences between

13.

" Prashant Kau!l and Shradha Mathur with respect to the specifications of the suit
- Villa which were ultimately set at rest by mutual agreement between Prashant

‘Kaul and the Respondents.

The Respondents submitted trail of emails made between Shradha Mathur
shrad’ha.mathur@vianaar.cam & Prashant Kaul kaulme@gmail.com on record
and also referred/reproduced the same in its reply. The perusal of the these
emails reveals that the Promoter vide its email dated 3 August 2021 at 16.35
while responding to the issue of the changes, informed the complainant that
there were some setiing out issues considering the site condition and on

account of the same, 12 inches were reduced from the stajrcase and 8 inches

" from ground floor living room and.first floor bedroom respectively and besides

these, there were no further changes in the layout. The complainant further vide

email dated 039 August 2021 asked the respondent whether the area of the

~ overall plot (including the garden) been reduced and also sought the exact

dimensions of the plot and also the sq.ft. area of the villa; which was responded
(o vide email dated 06 August 2021 by the Respondent stating that there ate
no further changes in the layout or in the villa and plot'area was 154 sgq.mts.,
Super Built-up area 1845 sq.ft., Garden area without pool 710 sq.ft. and carpet
area is 1350 sq.tt., Complainant further vide email dated 10™ August 2021
asked the respondent to provide details as per format to which Respondent vide
email dated 11% August 2021 replied that the dimensions shared are the only
dimensions and there are no changes in the overall structure. Also.informed
that theré are no changes in the overall cost of the villa. The Complainant on

the same day however also sought explanation to the email dated 03" August

“wherein it is clearly mentioned that the area has been reduced which was

replied vide email dated 16" August 2021 and 18® August 2021 by the
Respondent stating that there is no modification in the villa with regards to

size, layout or location and the team was able to manage the site requirements

AT —
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14.

15.

without affecting the viila of the complainant in any manner and that structural
changes in the overall site was to comply with the local authorities. The
complainant was also givén the option either to continue with the allotment of
Villa or if he decides not to proceed with the purchase or in case he was
unhappy, he would be given full refund.

In view of the above referred correspondence the Respondent emphasized that
M. Prashant Kaul was thus fully appraised about the exact specifications of the
Villa after which only Prashant Kaul agreed to continue and thereafter the
discussions were held with regard to other aspects including flooring, interiors
furniture, etc. In this regard, the respondent while referring to the email
correspondence between Prashant Kaul and Shradha Mathur stated that vide
email dated 1% September 2021 the promoter Respondent invited complainant
to a zoom meeting on ﬂo‘dring selection of his villa, and the complainant by
email dated 18.09.2021 cleared the type of certain materials and also indicated
that one Mr. Suraj from the Respondent side was yet to discuss with him on
some points. Attention was also drawn to further interaction between Prashant
Kaul and the Respondents showing that the Complainant was also engaged
with the interior design services for the suit Villa and also sought clarification
regarding total unit cost and maintenance charges. Complainant finally vide its
email dated 29" April 2022 noted that there was no change in the total unit cost
(including taxes) of the subject property i.e. 23,100,000/~ and further that
maintenance was to be paid for one year, as was agreed to earlier. The
Respondent thus stated that there was no issue with respect to Villa
specifications and the Complainant continued to make the payments for subject
property and thus the Respondents had neither cheated the Complainant nor
engaged into any unfair trade practice as claimed by the Complainant.

With regards to the allegations of contravention of mandatory provisions of
Section 13 of the Act is concerned, the Respondents stated that despite best
efforts of the Respondents the Complainant failed to enter into I:th.e'%f}r&—-
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16.

to Sale with respect to-subject property. It was pointed out that while issuing

the Allotment Letter on 23.09.2020, the Respondents had furnished enclosures
Annexure ‘A’ to Annexure ‘G’ interalia providing the details of process for
Agreement to Sale registration and the complainant vide lefter dated
23.09.2020 was also requested to get his ATS (Agreement to Sale) registered
within 30 ddys after receiving the Allotment. It was further stated that on

" account of unavailability of the Complainant in India, the Agreement to Sale

could not be executed by the Complainant and the Complainant cannot now

“hold the Respondents for violation of the mandatory provisions of Section 13

of the RERA Act. Tt was also emphasized that even otherwise the customer
ledger of the Corplainant reveals that the Respondent had received only an
amourit of Rs.11,00,000/< (Rupees Eleven Lakhs only) as on 23/09/2020. and
the next amount which was received by the Respondents from the Complainant
was on 25/01/2021 for Rs.12,10,000/- i.e. much after 30 days of receipt of
allotment of the property i.e. 24/10/2020 Also:the Complainant has failed to

~ demonstrate that the Respondents refused to execute the Agreement fo Sale

" even after having issued Letter dated 23/09/2020. Jt was therefore denied that

the Respondents kept on receiving the amount without execution of Agreement

to Sale which was in violation of mandatory provisions of the statutory norms

' onder the Act. With regard to the garden area, it was stated that at no point of

time, assurance was given by the Respondents that the garden area will be sold

to the Complainant and further that the Prashant Kaul was fully acquainted

with the schedule of payments and also made payments as per demands raised

since he had no complaints either of the pace of construction or about the
specifications of the unit which he had booked.

With regard to delay in completion of the project and handing over possession
of suit Villa of La Verona project to the complainant, the Respondent denied
any delay since the date for handing over the possession was mutually agreed

to be extended between Prashant Kaul and the Respondents and that the
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17.

complainant Prashant Kaul was fully aware that the possession of the Villa was
to be made in December, 2023 as per Annexure Cé submitted by the
complainant. Further the registration of the project was valid from 06.08.2020
till 31.07.2023 and subsequently on 05.10.2023 the Goa RERA was pleased to
extend the registration of the project from 01/08/2023 till 31/01/2024 which
was communicated to the Complainant Prashant Kaul. However, the project La
Verona was completed even before the expiry of the due date and Completion
Certificate was issued by the Office of Senior Town planner on 03/ 10/2023 and
the Occupation Certificate was issued by Village Panchayat of Assagao on
03/11/2023 which reveal that the project was completed and fit for occupancy
even before the extended date i.e. 31/01/2024. The respondent also denied that
the Complainant was threatened to cancel the booking and forfeit the amount
and stated that on the contrary the Complainant has failed to come forward to
execute the Deed of Sale even after sending the proforma of the Draft Sale
Deed. Further, despite being put to Notice about the outstanding dues as on
13/03/2024 by email correspondence dated 13/03/2024, the Complainant failed
to honor the payments due. The respondent also denied that they were hand in
glove and had conspired with each other to induce the complainant to invest in
their project by showing rosy picture and alluring him for good return being
false. Also further denied that the Complainant kept on requesting the
Respondents to adjust the amount taken on the pretext of selling garden area of
approx 985 sq. feet (@ 2000/~ per sq. feet being false.

The Respondent also stated that the present Complaint is filed by the
Complainant through Ms. Gopika Kaul who ought to have verified the facts
from Prashant Kaul before verifying the pleadings. It was further denied that
the Respondents have committed any unfair/restricted trade practices and also
denied allegations of as to so called investors and purchases due to delay in |
completion of several projects. It was further stated that Prashant Kaul who

entered into contract with the Respondents by booking the suit Villa was

T P
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18.

19.

informed from time to time about the progress of the said Villa and in terms of
Chart annexed to the complaint by the Complainant himself.

In support of ifs decision to terminate the allotment of the subject property, the
Respondents has “submitted that on account of failure on the part of the
Complainant to adhere to the terms & conditions governing the Application
Form dated 09/03/2020, Notice of Intention to cancel/terminate the Allotment
of the said villa was sent to Prashant Kaul on his email I kaulme@gmail.com
and letter was also sent through registered post inter alia informing the
Complainant that there have been 3 defanlts in payment of installments on
account of which there is a breach of Clause 1 sub clause (f) on timely
payment. The Respondents had invoked Clause 2 of the Application Form
dated 09/03/2020 & expressed intention to terminate the allotment of suit Villa
after having been given reminders vide email correspondence. dated

28/11/2024, 13/12/2024 & Final Reminder dated 09/01/2025 and the

‘Respondents subsequently on 03/02/2025 were constrained to terminate the

allotment . of ‘the subject property and the complainant Prashant Kaul was
directed to furnish Bank details or alternatively collect the refind cheque
within a period of 15 days from receipt of Termination Notice. It was also
stated that since the complainant had failed to pay the balance consideration of
5% and has not come forward to take possession of the Villa by executing the
Sale Deed despite repeated follow ups since last several months, the
Respondents were entitled to cancel the Allotment under Section 11 (5) of the
RERA Act, 2016. It was further pleaded that as on date, the Complainant
ceases to be the Allottee in terms of Section 2 (d) of the Real Estate Regulation
& Development Act, 2016 and is not entitled to maintain the present

proceedings under Section 31 of the said Act.

The respondent also specifically denied that the Respondents have forged

Booking Form which is contrary to the original form and also denied having

e
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20,

given false and frivolous statement of assurances that the above said project is
In progress which has Jed to financisl loss, loss of mental squilibrivm and
mental agony amd harassmsent to the complainant being false. Respondents
further stated that there Is no deficiency of service nor reduction of the carpet
area and thus there is no question of any hardship, mental harassment or

pecuniary loss to the Complainant. Also that the Villa is complete & ready for
possession for nearly a year' and the allotrment has also been cancelled after
repeated reminders to the Complainant and as such the Complainant has failed
to Bdﬁer& to the terms of contractual obligations for which the Complainant is
himself responsible and there i no deficleney of service on part of the
Regpondents. The Respondents Turther stated that the terms of contiact were
erystailized way back in the yeer, 2020 and forther confirmed to Prashant Kaul
in his email gorrespondence dated 11/08/2021, Subsequently Reply was issued
to Legal Notice in August, 2024 which hus niof been countered or contadicted
by the Complainant thus is tantameount to admission of true & correct details of
the transuctions between Prashant Kaul and the Respondents, disentitling any

reliefs of possession or compensation as claimed by the Complainant.

I have heard the argumenis advanced by both sides as well as perused the
records of the case. After going through the entite records of the case, the
points which arise for my consideration and findings thereon for the reasons

1o follow ate as ymder:-

8. Na.| Points for Determination T Tindings

[ (a) Whether the present complaint fiied by
Ithe complainant  through  authorized | In negutjve

representative and special powsr of attormey |

Pholder  Ms.  Gopika Kaul was  notl

Pape 13 of 85




B ,_ﬁ_igj'ﬁtaiiaabie being mmsconceived in law and
aisé in facts'?

(b) Whetlier the cmnplamam ceased to be an |
| alloties in terms Df seﬁtmn 2(d) of the Act |
after issuance of letter dated 03.02.250257 |
(&} Whether the ncn«execuhon of an
agreement for sale between the Respondent In negative

Promoter -and the Camplaman_t Allotiee as
: meﬁmplﬁted; un:def _sé..ctian 13 of the Act’
impacts the rights of the complainant |

| /allotes avaliable under the Agt? -

| Whether there was reduction of carpe!. arca
| and also the change of nature of property
riphts of garden area from ‘exclusive
 ownership® to ‘exclusive vight to use’ vis-a _ |
. | vis the information provided vide boeking | As per para 23 & 24 of the
™\ forms, Application form and allotment order
| letter? Whether the complainant is
| entitied to reliel of refund along with
interest on agoount of reduction of carpet
 : area irom 1845 sq. f’eet to 1350 sq. feet?

| ‘Whether the garden arca was pdrt of |

' common area and thus could not have been
 {sold and charged separately and Wher | o per para 24 (xif) of the |
C. |the complainant is eﬁtiﬂf:d 1o relief of order
‘refund along with interest on account of
| cha‘nge' of nature of propetty rights -of
-garden area :Emm c,mlnswe O“WI’!BI‘ShIp o]
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‘exclusive right to.use? .

| Whether  the Respondent allured 'arid

cheated the complainant herein to buy l‘ﬁﬁ
|villa in question (subject property) by

| misrepresenting the facts with regard to 'thi;: |

carpet area, super built up area and garden |

area?

In negative

| Whether the PmmeterReép{m&enf failed to

complete the project in time and has not |
been able to give possession of the duly |
completed subject property booked by fhe |

 allottee by the date of completion of the
project committed by it at the time of

seeking registration of the project with Goa |

I affirmative and as per |

para 26 of the order

Whether Respondent is liable to hand over
the Possession of the subject praperty and

'exooute the conveyance deed in favour of

{the complainant/ allotiee and also to pay

hiterest in ferms of section 18(1) of the Aet, |

| w.et. the date of possession @ MCLR + |
2% for every month of delay till the |

handifig over of the possession to the

complainant/ allottee?

[n affirmative and as per |

para 26 of the order
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- | Whether termination of the Agreement for

Sa{lé- and cancellation of the allotment by |

the Promoter is tenable in the facts and

-@i-x-cﬁumstanms of the case in the {first |
instance and  also whathe:r it i in
acoordance with Section 11(5) of the Act, |
pamcu?aﬂy in view of the claim of the |
| Complainant that apprommate 95% of the B
| total consideration had already been paid by |

{him which exceeded the extent of

construction completed on the promised |

date of completion of the project? .

In affirmative

[(a) Whether the Respondent has violated

| Section 3 of the Act by booking or offering 1
1 the villa in question (ubject property) in ,

project ‘LA Verona® for sale to the

complainant, prior to registration of said

- | project?

(b) Whefher the Respondent had viclated
| Section 13 of the Act by accepting more

than 10% af the cost of the villa in q‘uf:stifon .

| written Agreemcnt for Sale?

A$ per para 28 of the order:

Whether the | R@Spﬁndﬁnt has woiatcd I~
‘Section 14 of the Act by effecting changes.

1in the layout of the project without the
consent or knowledge thhﬁ'-i?gamplainan%? |

| As perpara 29 of the order
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. Whether‘ the 1csp0ﬂ(i€nf has " engaged in.'
unfair trade practice including deficiency in |
service in termis of failure to hand over.
possession of the subject property on tie | As per para 30 of the order
and whether in the faets and circumstance | '

of the matter, there is a case made out for

sevoeation of the registration granted to the :'
project unider Section 7(1) of the act?

Whether the Complainant s entitled ta |
compensation equivalent fo Losses in terms |
. |of Rentals and Interest, alongwith | |
k fiferest, | ong ith As per para 3 1lof the
Compensation  on  account of  miental | "
. . - order
harassment 7

| Whether the complainant is entitled for cost |
L. - . As per para 32 of the order
and expenses of proceeding?

Analysis and findings

Preliminrary Objection
21 Point No. A
Am) |
(i) The Respondent in its submission, has interalia submitted that the present

complaint filed by the complainant through authorized representative and
special power of attorney holder Ms. Gopika Kaul, was totally misconceived
‘bath in law and facts and thereby does not merit any relief, It was Submiitﬁd
that the said attorney of thé complairiant was not conversant 'Witﬁ. the facts

and circumstances pertaining to the transactions between Prashant Kayl and
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(if)

the Respondent which occurred during the peciod from February 2020 1o
March 2020 and thus the said transactions were in the exclusive kowledge
of My Prashant Kaul Also since the said spmai power of attorngy Ms,
Gropika Kl never had any interaction or e-nail correspondence with the
employees of the respondent at any point of time, Ms. Gopika Kaut thereby

does not have any personal keowledge of any transactions _W;Lh respect to

booking and allotment of villa No.11. Further, the same is evident from the

fact that she failed to place before the authority all the corresponderice with
végpoct of the bangaction of the suite villa in s much the reply dated
30.08.2024 made by the respondent to the legal notice dated 05.08.2024
issued ofy behall of the complainaiit, was. not brought on record by the
cémpiainsmt It was thus sought to be emphasized that the present
complaint filed by the complainant through authorized representative and
special power of atiomey holder Ms. Gﬂpﬂ(ﬁ Kaul, was totally misconceived

beth in law and facts and thereby does not merit any relief and needs to be

dismissed on this count only.

In the above céntexts it needs o be noted that the respondent had carlier also
filed an application under sectiont 35 of the act on the above noted grounds,
inter aliz secking relief of perfnissian. to cross examine Ms, Gopika Kaul
based upon the affidavit and evidence filed by her and also o reject affidavit
and evidence filed by Ms Copika Kaul being totally false. The sald
application was dismissed vide order dated 13. 11,2025 observing as follows:
“In view ﬂf what has heen obgerved herein ab«eve i i3 apparent that the

Respondents have Bailed to Sl.!hésicmtidiﬁ the basis on which they are seeking

for cross examination of the complainant, Accordingly, the application filed

by the Rzés' wondents seeking cross examination of the complainant stands

_ timmtamé *
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(iii) To support his contentions, the Respondent has sought to draw support from
the judgment of honorable apex court in case titled ‘Manisha Mahendra
Gala & Ors. Vs. Shalini Bhagwan Gala & Ors.” reported in (2024) 6 SCC
130. The case law cited by the Respondent in terms of para 28 of the said
judgment of Hon’ble Apex Court, is apparently of not much help to the
respondent. The relevant extract of the case law referred to above, reads as
follows:-

~ “It was opined that the power of attorney holder or the legal representative
should have knowledge about the transaction in question so as to bring on
record the truth in relation to the grievance or the offence. However, to
resolve the controversy with regard to the powers of the general power of
attorney holder to depose on behalf of the person he represents, this Court
upon consideration of all previous relevant decisions on the aspect including
that of Janki Vashdeo Bhojwani in A.C Narayanan V. State of Maharashtra
- concluded by wupholding the principle of law laid down in
Janki Vashdeo Bhojwani and clarified that power of attorney holder can
depose and verify on oath before the Court but he must have witnessed the
transaction as an agent and must have due knowledge about it. The power of
attorney holder who has no knowledge regarding the transaction cannot be
examined ag a witness.”
The respondent also refetred the similar observations of Hon’ble
Apex court made vide its order dtd 17.05.2024 in case titled ‘Rajesh Kumar
‘vls. Anand Kumar and others. It is further observed that somewhat contrary
to its above plea, the respondent also filed an application under section 35 of
the Act seeking cross examination Ms. Gopika Kaul which as noted here in

above, was dismissed vide order dated 13.11.2025.

(iv) However, Hon’ble Supreme Court of India while dealing with similar

issues in a later case titled “M/S Naresh Potteries versus M/S Aarti

<t
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Industries and Another”, vide para 20 of its order dated 02.01.2025 referred
to para 21 of an carlier order of the Apex Court in TRL Krosaki Refractories

Limited (supra), the relevant portion thereof, is extracted here below for ready

reference.

“What can be treated as an explicit averment, cannot be put in a straitj acket but
will have to be gathered from the circumstance and the manner in which it
has been averred and conveyed, based on the facts of each case. The manner
in which a complaint is drafted may vary from case to case and would also
depend on the skills of the person drafting the same which by itself, cannot
defeat a substantive right. However, what is necessary to be taken note of is
as 1o whether the contents as available in the pleading would convey the
meaning to the effect that the person who has filed the complaint, is stated to

be authorised and claims to have knowledge of the same.”

The only argument advanced by the respondent to-say that the said special
powér of attorney of the complainant was not well versed with the facts, and
filed false affidavit and evidence, is based upon her. inability to place on
record a copy of the reply dated 30.08.2024 given by the respondent to the
legal notice dated 05. 08. 2024 issued by the complainant and no other such
deficiency on the part of the said power of attorney of the complainant, has
been alleged by the respondent. Tt is further noted that the
said document dated 30.08.2024 has already been placed on the record by the
respondent as an annexure to his reply to the complaint. The perusal of both
these documents i.e. the legal no'l;ice dated 05.08.2024 issued by the
complainantand ~ the  reply dated = 30.08.2024 submitted by
the respondent; clearly reveal that all the issues and the relevant facts stated
therein were also otherwise dealt with in the submissions made by the
~ respective pafties. Tt is thus clear that the said failure on the part of the special
power of attorney of the complainant could not have resulted in any material
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suppression  of the factsand thereby impactingthe outcome of the
proceedings in any manner. |

(vi) Pertinently, Shri Prashant Kaul executed a Special Power of Attomey dated
03/08/2024 in favour of his sister Ms Gopika Kaul to deal with the legal
proceedings related to Villa No. 11 in project “La Verona” situated in Estate
Survey No. 186/19, Assagao, Goa against the developer. The relevant pafa of
the recitals of the said special power of attorney dated 03/08/2024 reads as

follows: -

“WHEREAS the Executant is ordinarily not a resident of India and is
often traveling. Since he remains out of the country for most part of
the year, as such it will be difficult for him to prosecute the legal
proceedings against the Developer. Ms. Gopika Kaul who is the real
sister of the Executant is residing in India and is also having personal
knowledge about the above said issue. She is competent to deal with
the issues involved and initiate and prosecute appropriate legal
_proceedings against the Developer. The Executant, therefore,
appoints Ms. Gopika Kaul as Ihis true and lawful attorney with full
power to do and execute the following acts, deeds and things which

she has agreed to do: ”

(vii) Further, Clause 3 of the said SPA specifically authorized Ms. Gopika Kaul to
institute and prosecute any proceedings as may be required before Goa Real
Estate Regulatory Authority against the Developer or its representatives in
respect to the said Villa. In particular, the Attorney Holder was authorizgd to
file Complaints, Petitions, Execution Applications, Appeals, Reviews,
Revisions or any proceedings whatsoever nature before the Goa RERA, Goa
RERA Appellate Tribunal, etc. against the Developer or its representatives in
respect to the said Villa. It is also noted that, all the submissions accompanied

with the Affidavit, filed by the said SPA on behalf of the complginant; also
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(viii)

contains a specific para in the Affidavit averring that the deponent is the
AR/SPA holder of complainant in the above mentioned case and well
conversant with the facts and circumstances of the case and hence competent

1o swear this affidavit.

In view of what has been observed at para (v) ébove and particularly when -
the person who bas filed the complmnt was duly authorised and has claimed
herself to be well conversant with the facts and circumstances of the: case, the
plea of the respondent as noted at point A(a) apparently does not hold water

and thus needs no further consideration.

Point A(b)

(1)

The other prelunmary objection ralsed by the respondent is that the
complamant ceased to be an allottee in terms of section 2(d) of the Act after
1ssuance of letter dated 03 02. 2025 whereby the allotment of the subject
property has been cancelled d,nd hence the instant complaint was not
mamtamable on this count aiso. The contention of the Respondent apparently
does not hold water as it cannot be denied that the complainant was an
allottee t111 the date of issue of termination letter. Pertmently, the complainant
had filed its complaint before the Authonty on 04-11-2024 in the capacity of
an allottee and the present proceedings after service of notice upon the
Respondents, had also commenced prior to the issuance of the notice of
intention to cancel /terminate the allotment of the subject property dated
16.01.2025 and subsequent termination of letter of. allotment dated
23.09.2020 vide communication dated 03.02.2025. As the notice of intention

 and termination letter were issued after the present proceedings had

commenced, the complainant being aggrieved by the cancellation; could raise
this issue vide its replication dated 19.02.2025. In view of above and the
complainant having exercised its right u/s 11(5) of the Act by approaching the

__ authoriig for relief against cancellation of Allotment as above, this contention
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(ii)

of the Respondent is not only preemptive but also without any basis.

Accordingly, Point No. A(b) is also answered in negative.

Point No. A(c)

The Respondent has sought to draw the attention to the fact that this Authority
in case of Melissa Rodrigues vs M/s Expat Projects & Development Pvt. Ltd.
has held that the rights of the allottees under Section 19 of the Act, flow from
registered Agreement for Sale and in the instant case, the complainant had
failed to come forward to execute the Written Agreement for Sale despite
being informed vide email dated 23.09.2020. In this regard, the Hon’ble
Bombay High Court in the case of ‘The Bombay Dyeing & Manufaciuring
Company Limited vs. Ashok Narang and Ors. vide its order dated
30.08.2021 has observed as follows:

“Section 2 (c) defines an agreement for sale "entered into between

the promoter and the allottee. It is necessary to note that Section 2 |

(c) does not say that an agreement has to be in writing entered

beﬁeen the promoter and the allottee. Section 13 provides that no

deposit or advance shall be taken by the promoter, without first

entering into the agreement for sale. Thus, the learred counsel for

the respondent is 'rz'ght that Section 13 has to be read in the

coﬁrexr of prohibition against the promoter from accepting the

sum in access of 10% of the cost of the flat as an advance payment

or an application fee etc”.
Thus, in view of the absence of any such requirement that the agreement for
sale has to be in writing, under the definition of ‘Agreement for Sale’ as
available under Section 2(c) of the Act as well as that the requirement of a
written agreement under Section 13 of the Act is specified in the context of
prohibition against the promoter from accepting the sum in excess of 10% of

the cost of the subject property; all the relevant provisions of the Act
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(iii)

(iv)
‘:’i?@:fww .

including Section 11(3), Section 12 & Section 18 as well as section 19 of the
Act of 2016 would be applicable in the facts and circumstances of the case.
Even the words “Agreement for Sale” used in Section 19 of the Act in the
absence of any additional stipulation as available under Section 13 of the Act,
would have to be read in terms of the provision of Section 2(c) of the Act.

'Slnce no separate agrec,ment for sale between promoter and the allottee has

'been executed and registered in ‘the present case, the details of the contractual

| arrangement between the promoter and the allottee in the present case would

have to be inferred from the "documents and communication executed
fexchanged between the pa'rtles qua the sale and allotment of the subject
property particularly from the application for registration dated 09.03.2020
and the annexures appended thereto as well-as the allotment letter dated
23.09.2020, besides the two booking form dated 09.03.2020 & 13.08.2024
which cumulatively do provide the relevant details in this regard. Pertinently,
the Respondeﬁts ‘themselves vide para 67 of its reply to the complaint have
stated that “the terms of contract were crystallized way back in the year 2020
and were further confirmed to Prashant Kaul vide email .correspondence dated
11.08.2021. Further, the respondent in its aveiments made in the reply to the
complaint and in the written submission have recognized the complainant as

an allottee and has not denied the contractual arrangement between him and

the allottee particularly in ferms of the application for registration dated

09.03.2020 and the annexures appended thereto as well as the allotment letter
dated 23.09.2020. Pertinently, the provisions of these two documents ie.
application for registration and the allotment letter; have also been referred to
by the respondent in the Notice of Intention to Cancel/ Terminate the
allotment dated 16.01.2025 and the Termination Notice dated 03.02.2025,

\ ﬂwhjle justifying the termination of allotment under section 11(5) of the Act.

Keeping in view what has been discussed herein above, the observation of

Hon’ble Bombay High Court ‘as well as the facts that the documents and
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23.

M

communication executed/made between the parties do provide the details to
infer the contractual arrangement made between the parties , it is clear that the
rights of the Complainant/Allottee are in no manner impacted on account of
non execution and registration of the Agreement for Sale as contemplated
under Section 13 of the Act as the said requirement has to be read in the
context of the prohibition against the promoter from accepting more than 10%
of the cost as advance or application money etc. Thus the Point A(c) is

answered in negative and in above terms.

Point No. B & C

The'point for determination listed under the Point B&C essentially relate to

what in the facts and circumstances of the case exactly constitutes the subject
property and thereby arise from the same set of documents and

correspondence and as such needs to be dealt with together.,

Point No. B
The case of the complainant is that as per booking form No.
BOO0198/00005/20-21 dated 09.03.2020, Application form dated 09.03.2020
and also the allotment letter dated 23.09.2020, the subject property consisted
of the carpet area of 1845 sq.ft. which was later reduced vide revised booking
form No. BOO0198/00007/19-20 dated 13.06.2024 to 1350 sq.fi. and another
misleading term ‘super built-up area’ was incorporated which was shown to
be as 1845 sq.ft. The draft of the sale deed shared in f{irst week of June, 2024
also mentioned the details of subject property in these terms. The complainant
has further alleged that despite reduction of the area of subject property, the
respondent demanded and received the payments in respect of total area of

1845 sq.ft in clear violation of the booking terms as well as provisions of the

act and thus sought the directions to the respondents not to charge for super

LHFT o
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(i)

{i11)

bu;ilt-lip area and instead restrict the demand as per the carpet area and refund
the excess amount so paid/recéived.

Per contra, the respondent has stated that there was no false representation
made to the Complainant at any point of time by it ie. either at the time of
signing of the Application Form dated 09,03.2020 or at the time of issuance of
Allotment letter dated 23.09.2020 and- even thereafter. The respondents has
also claimed that Mr. Prashant Kaul was well appraised of the dimensions of
the villa and in this regard, the Respondents submitted on record trail of emails
exchanged between the respondent and the complainant. The perusal of the
these emails reveals that the Promoter vide its email dated 34 August 2021
informed the complainant that there were some setting out issues considering
the site condition and on account of the same, 12 inches were reduced from the
staircase and 8 inches from ground floor living room and first floor bedroom
respectively and besides these, there were no further changes in the layout. The
complainant in response, on the same day itself expressed his displeasure on

the deviations and specifically asked the respondent whether the area of the

overall plot (including the garden) was reduced as well? and also sought the

exact dimensions of the plot and also the sq.ft. area of the villa; which was
responded to vide email dated 06" August 2021 by the Respondent stating that
there are no further changes in the layout or in the villa and plot area is 154
sq'.mts., Super Built-up area 1845 sq.ft., Garden area without pool 710 sq.ft.
énd carpet area is 1350 sq.ft. This was followed up by the complainant vide

email dated 10™ August 2021 asking the respondent to provide details as per

format to which Réspondent vide email dated 11™ August 2021 replied that the
dimensions shared are the only dimensions and there are no changes in the
overall structure and also that there are no changes in the overall cost of the
villa. o |

However, the Complainant on the 11t August, 2021 itself also sought ﬁjlrther

explanation to the email dated 03" August which was replied vide email dated

<ot —
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(iv)

16™ August 2021 and 18™ August 2021 by the Respondent stating that there is
no modification in the villa with regards to size, layout or location as the team
was able to manage the site requirements without affecting the villa of the

complainant in any manner and the complainant was also given the option

either to continue with the allotment of Villa or if he decides not to proceed

with the purchase or in case he was unhappy, he would be given full refund.
The remaining emails referred to by Respondent reveal that thereafter the
complainant also held discussions with the promoter on other aspects relating
to flooring, interiors & furniture etc. While the complainant has neither
controverted nor objected to these email communications in any manner, the
respondent has however sought te plead that the above referred trail of emails
evidently reveal that the complainant was well appraised of the specifications
of the subject property particularly with regard to the carpet area, super built-up
area and also of total consideration etc. and upon being satisfied only, he not
only proceeded to make further payments as per schedule of payments annexed
to the Allotment Letter dated 23/09/2020 but also engaged in discussion
regarding flooring inferiors and other related aspects relating to the subject
property.

The Respondent further stated that pursuant to similar allegatiqns of
misrepresentation made in Legal Notice dated 05/08/2024, the Respondents
vide Reply dated 30/08/2024 had clarified and explained the exact nature of
transaction that had transpired between Prashant Kaul and the Respondents and
the issue wé,s satisfactorily resolved. The Respondent further sought to plead
that since the Reply given by the Respondents on 30/08/2024 to the Legal
Notice addressed by Alaya Legal Advocates has not been contesied or
countered by the Complainant thereby acknowledging the contents of the
Reply and admitting the details of transaction.

Admittedly, there have been four documents i.¢. Booking Form dated

09.03.2020, Application for registration dated 09,03.2020, Allotment letter
= 2
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dated 23.09.2020 & Booking Form. dated 13.06.2024 issued/ exchanged
between the parties qua the Allotment of the subject property to the Allottee.
Further, the description of the area of the subject property as described in one
document differs with the description as provided in the ;}ther documents.
While the application for registration of the subject property made on
'09.03',2020, mentions the ‘unit area 1835 sq.ft’, the booking form No.
BOO0198/60005/20-21 dated 09.03.2020 describes the area of the subject
property as 1845 sq.ft. ‘carpet area’ and.also the same area as ‘Allotted Area’.
Further the Allotment letter dated 23.09.2020 provides for the details of the
area\of the subject property as ‘Built-up Area’ measuring 1845 sq.ft. The
position appears to have further been altered in the reviged booking form No.
BO00198/00007/19-20 dated 13.06.2024 describing the area of subject
propeft’y as ‘Super buili-up Area’ measuring 1845 sq.ft. and ‘Carpet Area’ as
1350 sq.ft. As noted above, this issue related to exact specification of the
" subject property was discussed between complainant and respondent in
August 2021 when the complainant raised certain apprehensions regarding
ceduction in the area of stair case, first floor bedroom and ground floor living
room. Various points raised by the complainant with the respondent were
discussed in sufficient details through a trail of around 10 emails exchanged
between the complainant and the respondent during the period between
03.08.2021 to 18.08.2021. Tt would further be expedient to extract some of
the emails herebelow, to provide the idea of nature of discussion and the
clarification provided by the respondent to the complainant.
On 6" August 2021 at 17:19
Shradha Mathur <shradha.mathur@vianaar.com> wrote:

' Dear Mr. Kaul, Good Afternoon! While i understand  you

disenchantment, would request you to please understand that there are

certain changes that takes place at site considering the site condition

—tBArne -

Page 28 of 85



while setting up. There are no further changes in the layout or in the
villa.

Please find the below dimensions for your kind perusal.

Plot Area: 154 sq mirs

Super Build Up Area: 1845 sq.ft

Garden Area without pool: 710 sq.ft

Carpet Area: 1350 sq.ft

Should you have any further queries, please feel free to connect with me.

O 11™ Angust 2021 at 17:45

Shradha Mathur <shradha mathuwr@yviangar,.com> wrote;

Dear Mr.Kaul, Good Afternoon! This email is in regards to our
telephonic conversation. I would like to apprise that the dimensions
shared by me in my last email are the only dimensions and there are no
changes in the size of overall structure. Please find the dimensions below
for your kid perusal. 3 Also please be informed that there are no changes
in the overall cost of the villa. Should you have any further queries,
please feel free to connect with me. Plof Area: 154 sq mirs Super Build
Up Area: 18435 sq.ft Garden Area without pool: 710 sq.ft Carpet Area:
1350 sq.1¢

On 1ith August 2021 at 8:47 PM

Prashant Kaul Wrote :

Hi Shradha Pls refer to your mail to me on the 3rd of Aug. You have
clearly mentioned that the area has been reduced. So, if the area has been
reduced from the original, how can there be no change in the area and it
remains the same?

Regards Prashant

On 18th August, 2021 at 12.43 PM
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(vi)

Dear Mr. Kaul,

Good Afternoon! |

Thank you for your email. As confirmed in my previous emails there are
no changes in the size, layout or location of your villa. Please understand
that structural changes in the overall site was to imply with the local

" authorities and it was beyond our control. Kindly advise if you would

Iikel to proceed with the Villa, should you decide you would prefer not

10 or in case if vou are unhappy, we will have the full refund processed

for vou. Should you have any further gueries, please feel free to

connecz‘ with me

In view of the above, the 1esp0ndent has claimed that the complainant was |
well appraised and thereby was fully aware of the specification of the subject
prépefty'in terms of the carpet area, cost of Villa etc. and upon being satisfied
with the. clarifications furnished in the said emails in August 2021 to the
.cdmplainan_t, started making regular payments pertaining to various
milestones/stages ‘and as per the schedule of payment annexed to the
allotment letier. Further, the details of payment made by the complainant,
submitted on record as annexure to the complaint which are not denied by the
Respondent; clearly reveals that before conclusion of the said exchange of
emails between the complainant and the Respondent, the complainant had
paid approximately 10% of the consideration amount to the Respondent (as
on 25.01.2021). However, afier the said exchange of emails in August 2021
where parties reached consensus as to the specification of villa in terms of
carpet area and the cost of the villa; the complainant started making further
payments towards the basic sale price of the subject property. It further gets
revealed from the record that during the period commenci.ng frofn 14.10.2021
to 14.06.2023, the complainant made payments atleast on 16 occasions which
were not only in respect of structure but also for painting, polishing, etc.
without raising any-issue as 1o reduction of carpet ares. Pértinently, the
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(vit)

complainant as on 14.06.2023, had paid to the Respondent a sum of Rs,
2,19,45,000/- i.e. apprx. 99% of the total basic selling brice. The conduct of
the complainant thus supports the contention of the Respondent that the
issues raised by complainant had been clarified in detail through emails
referred to above and an understanding was reached between the parties as to
the specifications of the viila particularly in respect of carpet area and cost of
villa etc. However, the complainant after receiving the offer of possession
from the respondent vide email dated 29.04.2024, raised the issues pertaining
to carpet area and super built-up area again on the basis of the details
available in Booking Form dated 09.03.2020 and also objected to entries in
the revised booking form dated 19.06.024, apparently issued as per the
consensus reached at between complainant and respondent sometime in the
first week of August 2021. Notably, the copy of the Booking Form dated
09.03.2020 placed on record by the complainant, had neither been objected to
nor controverted in any manner by the respondent.

It is also pertinent to note at this stage that though the application form for
registration and the booking form were issued/executed on the same date i.e.
09.03.2020 but these two vary not only in terms of format but also in the
description of the subject property. While the application form is duly signed
by the applicant in ink and the detailed particulars of the subject property are
also written in hand therein by the complainant applicant, the booking form
on the other hand is a computer generated statement pro?iding details of the
allottee as well as the subject property and total consideration, payments
received etc. Besides, the said booking form dated 09.03.2020 mentions total
allotted area of 18435 sq.ft. and also the same area i.e.1845 sq.ft. as RERA
carpet area, as against the Application for registration where the subject
property is described as ‘Unit Area’ 1835 sq.ft. Further, the Booking Form
dated 09.03.2020 also provides basic rates of the subject property separately
for allotted area as Rs.10856.37/- per sq.feet. and basic rate of the RERA

<X Fpn—
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carpet area @ Rs.11,924.12/- per sq.feet. In view of what has been observed
above in this para, the Booking Form dated 09.03.2020 would have limited
relevance for taking a view with regard to the carpet area and super built-up
ﬂréa,

(viii) To sum up, it is noted that the issues related to reduction in carpet area
were enquired into and discussed in detail by the complainant with the
respondent by way of nearly 10 emails exchanged between them during the
period from 03.08:2021 to 18.02.2021 and a consensus between the
complainant & Respondent was reached as to the ._speci_fiéations of villa

- particularty the size of the carpet area as 1350 sq feet as weil as the cost of
the subject property. The emails exchanged between the complainant and
respondent between 03.08.2021 to 18.08.202.1, reveals that the respondent

- promoter” upon queries: by the complainant not only . clarified  the

"~ specification of the villa including the size of carpet area and super build-up
area to the complainant vide email dated 06.08.2021, 11.08.2021 &
18.08.2021. but also vide email dated 11.08.2021 reiterated in clear terms
that there was no change in the overall cost of the villa which was also
noted by the complainant vide its email dated 29.04.2(}22 stating ‘Thanks

~ for confirming that there is absolutely no change in the cost (including
taxes)’. Further, it was never the ease of the complainant that the basi_cl
selling price of Rs. 2,20,00,000/- mentioned in the initial Applicatien form
made by the complainant himself on 09.03.2020; was modified or revised to
the disadvantage of the complainant, in any of the document and
corre‘s’pondepdes issued from time to time. The complainant as noted herein
above, thereafter proceeded further and made substantial payments i.e apprx
38% of the total consideration vide 16 different transactions which spanned
over a period of apprx. 20 months i.e. from 14.10.2021 to 14,06.2023. It is
further relevant to add that even the relief prayed by the complainant vide

 para 5(b) of the complaint is about seeking the directions to the respondents

=T
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(x)

not to charge for super built-up area and instead restrict the demand as per
the carpet area and refund the excess amount so paid/received; also supports
the contentions of the respondent that the complainant was well appraised
about the specifications of the villa and the matters related to carpet area,
super build-up area etc. were duly clarified and agreed to by the parties.
In above view of the matter, the case of the complainant for refund of excess
amount paid/received on account of subsequent reduction of carpet area;
apparently does not get supported even in terms of its own submissions
particularly when read with the emails exchanged between the complainant
and the respondent during the period 3/08/2021 to 18/08/2021 and also the
subsequent conduct of the complainant in making further payments of 88% of
the basic selling price to the respondent without raising an issue with the
respondent or in any other forum.
As such the contention of the complainant as to the reduction in carpet area
and also the prayer for refund of the excess amount so paid /received; does
not carry any weight and needs no further consideration, particularly at this
belated stage when both parties have proceeded substantially on the basis of
the said consensus reached in August 2021, Besides, the promoter respondent
while clarifying the size of the carpet area to be 1350 sq.ft. had vide the same
email also reiterated that there was no change in the overall cost of the villa
which was also noted by the complainant with thanks vide its email dated
29.04.2022 thereby reconfirming agreement on the issue of the size of the

villa in terms of carpet area and price thereof.

(xi) Besides the issues pertaining to carpet area and built-up area, the issue

pertaining to .the change of naturc of ownership of garden area from
‘exclusive ownership’ to ‘exclusive right to use’ was also raised which being

on a different footing, is being taken up in succeeding paras alongwith the

Point ‘C”. . %W
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24. Point No. C

®)

(id)

As noted above, there have been four documents issued/ exchanged between
the parties qua the Allotment of the subject property. Pertinently, the garden
area details as mentioned in these documents also differ from each other.
While the booking form dated 09.03.2020 refers to ‘Lawn/ Land/ Garden area
of 985 square feet’ the application for the registration made on the same day
ie on09.03.2020, mentions the ‘Garden/ Terrace Areaas 930 square
feet. Purther, the allotment letter dated 23.09.2020 mentions it as the "Garden
Area 985 square feet’ -and the booking - form dated 13.06.2024
issued subsequently, altersthe  details by mentioning the said area
as ‘open area of 985 square feet’.

It is relevant to note that the use of the words i.e ‘Lawn/ Land/ Garden area’ in
the booking Form dated 09.03.2020, ‘Garden - area in Application for
registration dated 09.03.2020 and ‘Garden Area’ in the allotment letter dated
23.09.2020 and further as ‘open area’ in Booking Form dated 13.06.2024, to

describe the garden arex as a separate item along with the details of built up

area in the description of the subject property when read in the context of sale

of the subject property to the alllottee; could only imply that these
terms/words refer to a distinet piece of land adjoining the main structure of
the subject property which being integral part of the subject property, was

intended to be transferred to an allottee on ownership basis.

(i) Further, none of these four documents referred to above

either specifically record that the ownership of the said garden area was not
transferrable as part of the property being allotted sold to the- purchaser or -
clarify that the said carden area would be made available to the allottee only
in terms of ‘exclusive right to use’ of the same. It goes without saying that
since anything as sbove was not expressly mentioned in the said documents,
the same could not have possibly been inferred by the allottee particulaﬂy in

the absence of any additional information or clarification and also when the
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details of garden area in all the four documents, is included in the description
of the subject property as a separate item implying it to be integral part of the
subject property allotted to the complainant.

(iv) Also the stand of the Respondent that since the garden area is not part of
common area, it was being transferred as exclusive right of the allottee to use
the area adjacent to his villa and the ownership of all such garden areas would
vest in all allottees/villa owners in the form of ‘undivided interest’; is
apparently not in consonance with the provisions of section 17 read with the
definition of common areas as provided under section 2n of the Act of 2016.
A conjunct reading of these provisions reveals that while the common areas
as defined under section 2(n) of the Act includes parks also, Section 17 of the
Act contemplates transfer of undivided proportionate title in the common

~ areas to the Allottee as also being proposed in the present case except that the
term ‘comumon area’ by definition would not admit the concept of ‘exclusive
right to use’ of garden area or any other part of the common areas.
Pertinently, the Respéndent has also not placed any approval of TCP or any
other agency authorizing exclusive use of the said garden area by the allotiee
which could have supported its claim that the garden area is not part of
common area in clear terms and also validated its act of granting ‘right to
exclusive use’ of the garden area to the Allottee. In above view of the matter,
it appears that the said garden area actualljr constituted part of the common
area and accordingly, it was proposed to be transferred to all the allottees
collectively in the form of undivided interest under the provisions of Section
17 of the Act and thus in the first instance, could not have been sold to
allottee on individual ownership basis, by the promoter. The other plea of the
Promoter Respondent that the Registrar has not permitted the sale of the
garden area, also supports this view since Respondent has not provided amy
details as to why Registrar refused to iransfer the said garden area to the

allottee despite the Respondent claiming to have clear ownership of the entire
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project land. Apparently, the promoter made the promise of transfer of the

 garden area to the allottee on individual ownership basis without taking into

)

account the restrictions applicable on transferability of the ownership of the

land which formed part of the project duly approved under the relevant

' planning norms.

From what has been noted herein above, it is apparent that the said Garden
Arrea was mitially intended to be sold to the allottee on owpership basis which .
allegedly could not happen as the Registrar refused to permit the sale of the
Garden Area on ownership basis. Though the respondent promoter has argued

that it had never promised to the allottee that the garden area would be sold to

" Tim on ownership basis and infact had explained to the complainant in the

beginning itself that the said Garden Area being adjacent to the subject

' property was meant for exclusive use of the allottes; the contents of its own

subsequent email dated 13.06.2024 contradict the same as the respondent vide
said email informed the complainant that “the registrar does not permit us to
sell the garden on an ownership basis. In order for you to utilize the garden
therefore, we implement the word “exclusive’ to indicate that it belongs to
you solely. Hence, you will have an exclusive right to use the garden as well
as an undivided share in the project land.” Evidently, the respondent in its

above referred email, has not stated that the said area was never intended to

be sold on individual ownership basis or was meant to be allotted only in

terms of ‘exclusive right to use’ by the allottee but by stating that the use of
the word ‘exclusive’ indicate that the said garden area belongs solely to the
allottee; sought to persuade the allottee to believe that the provision of

‘exclusive right to use’ of the garden area alongwith undivided share in the

- project land was somewhat equivalent to the transfer of the garden area on

‘individual ownership basis’ to the allottee as promised earlier. Further, the
respondent despite specific queries made by the complainant seeking details

of Garden Area during the course of exchange of emails in August 2021,

R —
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failed to clarify to the complainant that the individual ownership of the said
garden area was not transferrable as part of the property being allotted and
sold to the purchaser as well as that the said garden area was available to the
allottee only in terms of ‘exclusive right to use’ the same.

In above view of the matter, it can be safely inferred that the said Garden
Area was promised to be transferred on individual ownership basis, by the
respondent to the purchaser allottee at the time of initial interaction or
allotment itself and this was so understood and agreed to by the Complainant
as well as the Respondent. As noted herein above, this gets corroborated not
only from various terms used to describe the gs;rden area in the four
documents issued/exchanged between the parties qua the allotment of Subject
Property but also from the manner of description of garden area in these
documents As observed at preceding para, the subsequent email of the
respondent dated 13.06.2024 informing the allottee that the sale of the garden
area was not feasible on account of the same not being allowed by the
Registrar; also implies the same. Though the promoter has claimed to have
clear title and possession of the project land, it has also conceded that the
garden area though being part of project land, could not be transferred to the
allottee on ownership basis as registrar refused to permit the same. As noted
herein above, the promoter failed to check for the possible restrictions on
transfer of the said garden area in the context of the planning norms or even
otherwise, prior to making the promise of transfer of garden area to the
allottee on ownership basis and thus made an incorrect or false
statemehb’representation to the allottee. As the Respondent has, failed to
provide any details/reasons as to why the Registrar at the instance of the
promoter who claims clear title of the project land, has refused to transfer the
garden area to allottee on ownership basis; the reasons for inability of the

promoter to transfer the garden area to the allottee on ownership basis in the
. S —
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first instance are vague and in any case are entirely atiributable to the
prc‘amot'er himself.

In view of what has been noted herein above, it is evident that the Respondent
{s not in a position to discharge its commitment to transfer the ownership of
garden area on individual basis to allottee as promised initially and on
account of the said incorrect and false statement, the allottee would get the
subject property without the garden area only. Thus the allottee suffers a loss
to the extent of non provision of garden area to the allottee on ownership
basis. The situation in the facts and circumstances of the case, could be
covered withiri the four corners of the provisions of Section 12 of the Act
which provides for refund of the amount paid alongwith interest at the
prescribed rate in case of withdrawal from the project by the Allottee and

compensation to the allottee in case of his sustaining any loss or damage by

" reason of any incorrect or false statement made by the promoter. The perusal

of the relief sought by the complainant under prayer clause of the complaint
reveals that the complainant is interalia seeking the possession as well as
execution and registration of the sale deed of the subject property without the
garden area alongwith the refund or adjustment of the amount paid towards
the price of the garden areas alongwith applicable interest. T could thus also
be considered as a case of withdrawal from the project to the extent of non
provision of the Garden area and thus the provisions of section 12 of the act
of 2016 would be applicable in the case to that extent for the purposes of

refund alongwith interest as prescribed, besides the compensation.

As ihe promoter respondent has clearly expressed his inability io transfer the

garden area to the allottee on ownership basis whereby the allottee would
suffer loss to that extent, & distinct amount out of total consideration amount
payable for the subject property (which was inclusive of the cost of making
the provision for transfer of individual ownership of garden area) attributable

towards the price of the garden area with the interest amount calculated at the
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prescribed rate and as per applicable norms; would have to be refunded by the
respondent to the complainant as per the provision of section 12 of the Act of
2016 read with the relevant clauses of model form of agreement which
provide that in case of any variation in the area of the subject property
calculated at the final stage vis-a-vis the originally promiséd area, the same
would be settled by way of additional demand or refund as the case may be.
Notably, the clause 1{c) of the undertaking appended to the Application for

‘Registration dated 09.03.2020 also provides similarly for somewhat similar

situations.

Having observed that, the other related aspects for determination of Point ‘¢’
would be as to what would be the exact amount attributable/apportionable
towards the price of the _garden area, exact amount paid by the complainant to
the reépbndent in respect of the said Garden Area and the details of dates
when such payments were made. In this regard, it is noted that only one
document namely the booking form dated 09.03.2020 provides the details of
the price chargea‘ble for the said Garden Area as follows:
“Lawn/Land/ Garden/Balcony Area (SFT): 985.00

Lawn/Land/Garden/Balcony Rate (Rs.): 2,000.00”
Further, the details of the actual payment made by the complainant to the
respondent as available at Annexure C6 to the complaint, do not provide any
information on this count. However, it goes without saying that the provision
of the said Garden Area irrespective of whatever way it was described in
various documents or is contemplated by the Respondent; cannot be made
without incurring expenses on the land and development component of the
same and the said expenditure must have been factored in while deciding the

total consideration to be charged for the subject property.

Pertinently, the booking form dated 09.03.2020 which provides the detajls of

the area of the garden and the price chargeable for the same and is being

T Tt —
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relied upon by the complainant in support of his claim; has neither been
" denied rior it§ contents have been controverted in any manner by the
resporident. This document dated 09.03.2020 though of limited relevance as
noted herein above, is the only doctment which provides pertinent details that
too in the context-of initial promise and allotment and thus can be safely made
a basis 10 as_séss the quantum of the relief to be granted to the allottee in this
regard. The details available in the said document further reveals. that as
against the total basic selling price of the subject property ‘ie. Rs.
2,20,00,000/-, Rs. 19,70,000/- was attributable towards the price of Garden
Area which forms apprx. 8.95% of the total basie price It is also not disputed
that the complamant has so far paid a total a.mount of Rs. 2,19,45, 000/- (as on
14,06, 2023) Smce the total amount attrlbutable towards the cost of Garden
amounts to 8.95% of the total basic scilmg price, the refund amount claimed
by the complamant cannot exceed Rs.19, 64 077.50/- (8. 05%
Rs. 2 19,45, 000/ ) besxdes the apphcable interest thereon Further, it is settled
law that the interest 1n case of refund of payments, shall be calculated from
the respective dates on which the sald payments were made by the allottee
complainant and re_cewed by the promoter. In ﬂ’llS _regard, it would be
expedient to refer to the table below where in details of various payments
made By the Complainant towards basic sales price/ consideration of the
subiect property exéept tﬁe two payments of Rs.17325/- & Rs.11550/- paid
towards tax; are extracted from the details of payment filed by the
complamant as Anncxure C6 the contents of thh are also adm1tted to be

correct by the Respondent.

Table ‘A’

Details of payments made by the Complainant towards basic sales price of
the subject pmpertv and the amount constituting 8.95% thereof

<tHie —
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Date of Total Amount P%id t()‘:f[:s:ll: :h:tg::ﬁﬁt:? :;e
SrNo Payment towarfls the _basm garden area (8.95% of the
selling price amount noted in column 3
| 2 3 4
1 09-03-2020 1100000.00 98450.00
2 | 25012021 1210000.00 108295.00
3 14-10-2021 4573800.00 409355.10
4 14-10-2021 46200.00 4134.90
5 01-01.2022 2286900.00 204677.55
6 - (1-01-2022 23100.00 2067.45
7 01-02-2022 2286900.00 204677.55
8 01-02-2022 23100.00 206745
g 15-02-2022 2286900.00 204677.55
10 15-02-2022 23100.00 2067.45
11 18-04-2022 2286900.00 204677.55
12 18-04-2022 23100.00 2067.45
13 08-07-2022 2269748.00 203142.435
14 09-07-2022 22927.00 2051.97
15 20-01-2023 2286900.00 204677.55
16 20-01-2023 23100.00 206745
17 14-06-2023 1143450.00 102338.78
Total 21916125.00 1961493.19

*Two payments i.e Rs.17325/- made on 29.01.2021 and Rs.11550/- made on
14.06.2023 pertaining to tax payment not included.

In this regard, Rules 18 of the Goa Real Estate (Regulation and
Development) (Registration of Real Estate projects, Registration of Real
Estate agents, Rates of Interest and Disclosure on websites)Rules,2017
prescribes the ré,te of interest payable by the promoter shall be the State
Bank of India highest Marginal Cost of Lending Rate (MCLR) plus two
percent: Since the highest SBI MCLR as applicable on date bappens to be
8.8% (revised since 15.05.2026) and as such, the interest on the amount to
be refunded would be leviable at the rate of 10.8 %. The table at para 24(x)

above reveals that an amount of Rs.19,61,493/- attributable towards the price
. ot
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25.

of the garden area, was paid by the complainant allottee to the promoter
resp,ond-em vide 17 transactions made ‘on 10 different dates. Further, the
interest amount on refund of paymeﬁts has to be calculated from the
respective dates on which the said payments were made by the allottee
compla:mam and received by the promoter.

Accordmgiy, it will suffice to meet the ends of JU.SUCG 1f the resp(mdent is
directed to pay the Complainant within four weeks from the date of issue of
the order .or adjust the same against the balance of total basic cost as due, the
total of the 8.95% of the \{aﬁdus payments made by the complainant to the
respondent as per details noted at column 4 of Table ‘A’ at para 24(x) above,
alongwith the interest @10.8% (MCLR @8.80%+2%) calculated for the
respective payments for the period from the date of making of the said

payment till the date of refund of the same to the allottee.

Thus Peint ‘B’ and ‘C’ are answered in terms of Para 22 to 24 abo_ve.

Pgint No. D

The claim of the complainant that he was aliured and cheated by the
Respondent to buy the villa in question (subject property) by
misrepresenting the facts with regard to the carpet area, super built up area
and garden area etc. is primarily based on the details available in the
| bookmg form dated 09.03.2020. Admlttedly, three more documents i. e,
Apphcatlon form for Registration dated 09.03. 2020 Allotment letter dated

- 23.09. 2020 and the Revised bookmg form dated 13 06 2024 besides the

emaﬂ correspondence and other cnrrespondences were also issued and
exchanged between the partles qua the allotment of the subjeut property. In
this coﬁtext, the related aspects of the pbint under determination here i.e,
Subsequcnt' reduction of the carpet area of the subject property and also the
change of nature of property rights of garden area from “Excluswe

g@dﬂﬁwm
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ownership” to “Exclusive right to use” have already been examined under
point ‘B and C’ above and the findings have been recorded after taking in
account the submission made by the parties and documents placed on
record. Besides, the submission made by the complainant reveal that it has
already preferred a police complaint against the respondents M/s Raygo
Homes Pvt. Ltd alleging committing offences of fraud, cheating and forgery
by the respondents. As legal action against the respondents M/s Raygo
Homes Pvt. Ltd alleging committing offences of fraud, cheating and forgery
by the respondents, has already been initiated in the appropriate forum and
the other related aspects have already been looked into under point ‘B and

C’; the issue requires no further consideration at this stage.

Point No. E& F

The point for determination listed under the Point E&F in the first instance,
involve ascertaining the fact whether there has been any delay in completion
of the project and in handing over of the possession of the subject property
and if so, determination of the details of actual period of delay in handing
over of the possession of the subject property, applicable rate of interest and
time of making of payment/payments made by the complainant to the
respondent; which are apparently inter related and thereby require
consideration of the same set of documents and information and as such are
being dealt with together as follows, |

The record reveals that no date of handing over of possession of the subject
property has been stipulated in the allotement letter though the applicant
allottee while applying for provisional registration of the subject property on
09.03.2020, had in his own hand noted on the body of the Application form
itself as ‘completion and handing over of the subject property by December,
2022’. Further the promoter while seeking registration of the project with Goa
RERA, had in Form II {Affidavit cum Declaration) stated that the project

P
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shall be completed in all respects on 31.07.2023. Accordingly, the initial
registration period of the project was granted with a validity up to
31.07.2023. Hon’ble Bombay High Court in this regard, at para 119 of its
judgment dated 06.12.2017 in case titled Neelkamal Realtors Suburban
Pvt. Ltd. vs The Union Of India And Ors has observed as follows:

“The promoter would tender an application for registration with the necessary

preparations and requirements in law. While the proposal is submitted, the

proinoter is supposed to be conscious of the consequences of getting the project

registered under RERA. Having sufficient experience in the open market, the

~promoter is expected to have a fair assessment of the time required for

completing the project. After completing all the formalities, the promoter
submits an application for registration and prescribes a date of bompletion of
project.”

Evidently, the undertaking to complete the project by 31.07.2023 was
submitied by the Respondent Promoter to (Goa RERA afier making a fair
assessment of the time required for completing the project and on his own -
voljtion: it thus goes without saying that the promoter had intended to complete
the project and hand over the subject property complete in all respects, to the
allottees of the project before 31.07.2023,

The Complainant/Allottee in its complaint and other submissions has also fairly
adopted 31-07-2023 as the date of completion of the project and haﬁding over
of the possession of the subject property to him. Per Contra, the respondent
sought to plead that though the date of completion of the Project was stated to
be 31-07-2023 at the time of seeking registration of the Project, subsequently
Goa RERA was pleased to extended the validity of the registration  of the
project from 01/08/2023 till 31/01/2024 which was also communicated to the
Complainant. Further, the Complainant was fully aware that the possession of
the Villa was to be made in December 2023 which is evident from Annexure C6
of the Complaint vide which he was informed about the progress of the said

Famas —
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Villa indicating that the possesston would be given by December 2023. It is
relevant to observe here that Annexure C-6 which has been placed on record by
the complainant primarily to provide the details of the payments made by him
though contains an entry indicating handing over of possession in December
2023; in no way can be construed as the consent of the allottee for extension of

the date of handing over of the possession.

(iii)) While denying any delay in completion of the Project, the Respondent further

(iv)

v)

stated that though extension granted to the Respondents by Goa RERA was
valid till 31.01.2024, the work was completed in October, 2023 and
Occupancy was issued in November 2023 and thus the complainant was not
entitled for any compensation on this count.

It however, needs to be noted that though an extension of the Project was
granted till 31.01.2024 by the Authority but the same does not automatically
result in change of the date of possession particularly when the said delay in
construction of the project was in no way attributable to the allottee. As
revealed from the contents of the request for extension of Project made by the
promoter in the present case, the primary reason for delay in this case was
‘discovery of a large tree at site” which necessitated thorough reassessment
and adjustment in construction to preserve the same and thereby led to delay
in completion of the project. This reason-for delay is obviously entirely
attributable to promoter on account of its inability to properly assess the
implications of the said tree at the site at the initial stage itself and does
indicate lack of proper Project Planning on the part of the Promoter.

In this regard, Hon’ble Karnataka Real Estate Appellate Tribunal in case
title “Vipin Das Kuttiparambil vs Provident Housing Ltd. and Anr vide
para 31&32its order dated 30-01-2026 while holding that extension of
RERA registration does not automatically extend the contractual date of

possession, observed as follows: “'\_Clﬁﬁ '\fb—‘
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«31. However, we are of the considered view that Extension of RERA
Registration of a project does not automatically mean that due date for
completion as per the signed Agreement also gets extended. The Agreement
for Sale and Construction Agreement are legally enforceable documents
under Indian Contract Act, 1872 and the Promoters cannot unilaterally alter

the due dafe for handing over, unless both the parties agreed to change the

due date of handing over possession. _-

--fully completed.

Hon’ble Tribunal vide para 32 of its above cited order further observed as

follows:

“32.

While

RERA Registration and its Extension allows the Promoter to continue to
complete the development works and market/sale the unsold units, but it does

not antomatically modify date of possession which is a contractual obligation

to which Promoters have to adbere to unless there are Force M’ajeure

circumstances. If developers fail to deliver possession on the contractual date,

Allottees can approach the RERA for compensation or refund unless the

" Bxtension is on account of Force Majeure circumstances. The Promoter

therefore, cannot take shelter for the delay beyond 30.9.2022 on account of
extension of the validity of RERA registration, as claimed by them”.

Tn above view of the matter and also that the allotment of the subject property
was done on 23.09.2020 when the promoter had already confirmed
31.07.2023 as date of completion of the project to Goa RERA as well as in
the absence of any provision in the Application form or the allotment letter,
specifying the date of completion and handing over the subject property to the

allottee; the Promoter Respondent was bound to complete and hand over the
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subject property to the allottee on or before 31-07-2023. It would thus be
expedient to take 31.07.2023 as the agreed date of completion of the project
and handing over of the duly completed subject property to the allottee.
Accordingly, all consequences of delay in completion and handing over the
subject property to the allottee are to be determined with reference to the said
date i.e 31.07.2023.

It is matter of record that the completion certificate of the project was issued

‘on 03.10.2023 followed by the grant of Occupancy Certificate on 03.11.2023,

more than 03 months after the promised date of completion i.e. 31.07.2023. Tt
is thus evident that the promoter failed to complete the project in time.

With regard to the handing over of the possession, the Réspondent has
claimed to have offered possession of the subject property to the complainant
vide email dated 29.04.2024 whereby the complainant was also requested to
clear the dues as per demand letter. It was further stated that there has been no
delay in handing over possession of the property to the complainant by the
respondent as the complainant has failed to pay the balance consideration of
5% and also did not come forward to take possession of the subject property
by executing the Sale Deed despite repeated follow ups. It is further noted
that the complainant had however, responded to the said email dated
29.04.2024, vide its email dated 05.05.2024 and 06.05.2024 stating that since
he would be travelling to India specifically for possession and to ensure that
he was able to achieve the purpose, he needs a confirmation from the
promoter as to Whether subject property was fully ready for possession
including installation of all furniture, fittings including crockery, paintings,
electronics, linen, etc., as well as the details of actual date of handing over of
the possession and draft copy of sale deed. Besides photographs of each room
(bathrooms, bedrooms, living area and kitchen) and the garden were also
sought. Further, it was also clarified that if some balance is due at the time of
possession, the same would be paid at the time of possession and 1f need be
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he can carry a draft of said amount with him and tender the same at the time
of the handing over of the possession. Thereafter, several emails were
exchanged between the complainant and the Respondent over a period of

ApProx. 30 days regarding furnishing of draft of Sale Deed/Agreement to Sell

* which was finally provided to the complainant on 37 June/6™ June 2024. The

complainant further drew attention of the Respondent to the fact that though
the respondent had sent to him a draft .c()py' of the Sale Deed and Agreement
to Sell, the perusal of the same revealed that the villa number of the subject
property was wrongly mentioned as 4 instead of 11 and the carpet area of the
Villa was shown as 1345 sq.ft. instead of 1845 sq.i. Furth-er, there was no
mention of the fact that the Garden area, measuring 985 sq.ft., was also being

sold along with the Villa and the complainant therefore vide his e-rnail dated

| 16.06.2024 requested Respondent to provide clar'iﬁcaﬁons on these aspects

and also sought a copy of the original Booking Form issued in the year 2020

‘as the one sent by thé respondent vide email now was dated 13% June 2024

and was incorrect. It was further alleged that Promoter has charged him for
built-up area 1845 sq.ft. @Rs:10,856.37 per square foot, as against the carpet
area of 1350 sq.ft. in violation of RERA norms. Also, the Respondent has

* informed that it cannot sell the garden area since Registrar does not permit so,

hence Promoter had charged a total of excess amount of Rs.73,43,903
(Rs.53,73.903.15 for the carpet area + Rs.19,70,00 for the garden area)

- compared to what could have been charged as due.

It is evident from the above that not only the draft of the sale Deed and ATS

was provided to the complainant after repeated emails over a month; the

~ photographs showing the extent of completion of villa were also furnished

partially and as late as on 13.06.2024 that too afier several reminders. It is
further relevant to note that the respondent while furnishing the photographs
of the villa vide its mail dated 13.06.2024, sought some time to provide more

images once the furnishing was complete in all aspects. The issues relating to
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reduction of carpet area and change of nature of property rights from
‘exclusive ownership’ to the ‘exclusive use’ by the allottee; were also again
raised by the complainant. The respondent in response, however, reiterated
that the super built up area of the subject property was 1845 sq.ft. and the
carpet area was 1350 sqg.ft. as per consensus reached between the promoter
and the allottee during the emails exchanged in August 2021 and also that
since the registrar was not permitting the respondent to sell the garden on an
ownership basis, suitable provision is being made so as to ensure that the
complainant will have an exclusive right to use the garden as well as an
undivided share in the project land.

The submissions made and record submitted by both parties indicates that
after June, 2024 there had not been any further email interaction between the
parties on the issues raised by the complainant as above, till 05.08.2024 when
a legal notice was issued on bg:half of the complainant to the Respondent and
a reply to the same was given by Respondents on 30.08.2024. The legal
notice dated 05.08.2024 also essentially focused on the reduction in the carpet
area from 1845 sq.ft. to 1350 sq.ft. and the refund of the excess amount
charged in respect of 495 sq.ft. of the carpet area besides the inability of the
promoter to transfer the ownership of garden area and thereby refund of the
excess amount charged towards the said garden area and also interest liability
of the promoter for delay in completion and handing over the subject property
with reference to the project completion date 1.e. 31.07.2023. All these issues
were replied to in negative by the Respondent while referring to the contents
of emails exchanged between the parties in August, 2021 and later in
May/June,2024. Notably, the complainant vide the said legal notice also
asked the respondent to deliver the vacant and peaceful possession of the
Villa along with garden Area with all amenities as agreed at the time of
booking and execute the Sale Deed within 30 days from the receipt of the said
Legal Notice without raising any further query as to its completion status of

A
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(xi)

the built-up portion of the subject property. The record further reveals that
thereafter the complainant initiated the complaint proceedings and sometimes
thereafter, the Respondent initiated the process for cancellation of the
allotment of the subject property which culminated vide letter dated
03.02.2025 when the present proceedings had already commenced.

At this stage, it would be expedient to refer in brief to the discussion held in

the course of determination of Point.B relating to subsequent reduction in

* carpet area and refund of the excess amount charged on this count, whereby

vide para 23(ix)&(x), it was econcluded as follows:

“(ix)In above view of the matter, the case of the complainant for refund of

excess amount paid/received on account of subsequent reduction of carpet

area; apparently does not get supported even in terms of its own
submissions particularly when read with the emails exchanged between the

complainant and the respondent during the period 3/08/2021 to 18/08/2021
and also the subsequent conduct of the complainant in making further
payments of 88% of the basic selling price to the respondent without
raising an issue in the respondent or in any other forum.

(x) As such the contention of the complainart as to the reduction in carpet
area and also the prayer for refund of the excess amount so paid /received;
does not carry any weight and needs no further consideration, patticularly
at this 'belaﬁed stage when both parties have proceeded substantially on the
basis of the said consensus reached in August 2021. Besides, the promoter
rcspondént while clarifying the size of the carpet area to be 1350 sq.it. had
vide the same email also reiterated that there was ne change in the overall
cost of the villa which was also noted by the complainant with thanks vide
its email dated 29.04.2022 thereby reconfirming agreement on the issue of

the size of the villa in terms of carpet area and price theteof.
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(xii}) As far as the issue of ‘Garden Area’ is concerned, it was noted that the same
was on a different footing and was thus separately discussed under Point ‘C’.
After detailed consideration of the issue and noting that the promoter failed to
check for the possible restriction on transfer of the garden area in the context
of the planning norms or even otherwise, prior to making the promise of
transfer of garden area to the allottee on ownership basis and thus made an
incorrect statement/false representation to the allottee; it was observed vide
para No.24{viii), as follows:.

“(viii)As the promoter respondent has clearly expressed his inability to
transfer the garden area to the allottee on individual ownership basis
whereby the allottee would suffer loss to that extent, a distinct amount out
of total consideration amount payable for the subject property (inclusive of
the cost of making the provision for transfer of individual ownership of
garden area) aftributable towards the price of the garden area with the
interest amount calculated at the prescribed rate and as per applicable
norms; would have to be refunded by the respondent to the complainant as
per the provision of section 12 of the Act of 2016 read with the relevant
clauses of model form of agreement which provide that in case of any
variation in the area of the subject property calculated at the final stage
vis-a-vis the originally promised area, the same would be settled by way of
additional demand or refund as the case may be. Notably, the clause 1{c)
of the undertaking appended to the Application for Registration dated
-09.03.2020 also provides similarly for somewhat similar situations. ”

(xiii) It is evident from the above that the issue related to subsequent reduction of
carpet area and refund of the excess amount charged on this count was
thoroughly discussed and duly clarified to the complainant during the
exchange of emails that happened between the parties from 03.08.2021 to
18.08.2021 and a consensus as to the size of the carpet area to be 1350 sq.ft.

was reached between the parties. Besides, the promoter respondent while
~ TV
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(xiv)

clarifying the size of the carpet area to be 1350 sq.ft. had vide the same ematl
also reiterated that there was no change in the overall cost of the villa which
was also noted by the complainant with thanks vide its email dated
29.04.2022 thereby confirming the said agreement/consensus on the issue of
the size of the villa in terms of carpet area and price thereof. This is also
corroborated by the subsequent conduct of the complainant in making further
payments of arolind 88% of the basic selling price to the respondent during
14.10.2021 0 14.06.2023, without raising an issue with the respondent or in
any other fofum. The Respondent further reiterated the above points during
the emails exchanged in June 2024 and also in reply dated 30.08.2024 to the
legal notice of the complainant dated 05.08.2024 which as claimed by the
Respondent was neither contested nor countered by the complainant,
However, the point of view of both the parties as to the status of garden area
particularly after the refusal of the Registrar to permit the transfer of the same

on ownership basis, has been diametrically opposed to each other showing no

signs of reconciliation. In any ease, the Respondent -vide its email dated

13.06.2024 had clearly expressed its inability to transfer the garden area to
the allotiee on ownership basis. Also, the other option offered by the
promoter in terms of exclusive right to use the garden area by the allottee
alongwith undivided proportionate share in the project land; has not been
acceptable to the allottee who in the absence of transfer of the garden area to
him on exclusive ownership basis, has been insisting on refund of the amount
charged by the promoter on this count. Pertinently, the complainant in the
prayer clause of his complaint has also sought thé relief of refund of the
amount charged for the garden area and has not insisted on transfer of the
garden area to him on ownership basis.

In view of what has been observed herein above and particularly when the
Complainant had agreed to the size of the carpet area as 1350 sq.ft. as well as

the basic sale price of the villa in August, 2021itself and also proceeded

T
Page 52 of 85



(xv)

further in terms of the said agreement by making further payments to the
extent of 88% of the basic sale price of the villa and besides, the Respondent
had also clearly expressed its inability to transfer the garden area to the

allottee on ownership basis; the complainant could have either opted to take

-over possession of the built up portion of the subject property (without garden

area) and seek refund of the amount paid towards the price of the garden area

by approaching any forum including Goa RERA which he eventually did or

the complainant could have exited the project claiming refund of the total

amount paid by him to the promaoter alongwith interest as applicable thereon.

However, the complainant in his cbmplaint besides praying other relief
including refund of the amount charged towards price of the garden area, also

chose to seek refund of the excess amount allegedly charged despite of
reduction in carpet area though he had earlier agreed to the size of the carpet

area as 1350 sq.ft. In view of what has been observed above in the instant sub
para, seeking of refund of the excess amount alleged to have been charged

despite of reduction of carpet area, could not be held as valid reason for not

completing the handing over/ taking over of the possession of the property

and accordingly, also for grant of interest for delay. Further, the liability of
the promoter for delay in handing over of the possession would have to be

accordingly restricted to the point of time when the completion of built up

part of the subject property could be reasonably assumed to have been

achieved and also after factoring in the time required for the complainant to

come and take over the physical p"ossession of the completed property. The

grant of Completion and Occupancy Certificate of the project on 03.10.2023

& 03.11.2023 respectively, would be other relevant factors to be considered

for the purpose.

It is relevant to note at this stage that the promoter after the receipt of
Qccupancy Certificate on 03.11.2023, sent the initial communication for

handing over of the physical vacant possession to the complainant allottee on
74 >
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29. 04.2024 followed by providing the images of the property to the
complamant on 13.06.2024.Though the respondent vide its email dated
13.06.2024 while sharing the images of the built up property with the
complainant, had sought some more time to complete the ongoing furnishing
of the subject property and share more images, the complainant thereafier
vide its email dated 16.06.2024 while asking for the additional photographs,
did not raise any con_c.em as to the completion of built up portion of the
subject property. Notably, the complainant vide the legal notice dated
05.08.2024 inter-alia also asked the respondent to deliver the vacant and
peaceful possession of the Villa along with garden Area with all amenities as
agreed at the time of booking and execute the Sale Deed within 30 days from
the receipt of the Legal Notice dated 05,08.2024 without raising any further
issue as to the completion status of the built-up portion of the subject
“praperty. In view of what has been noted above in the instant para, it would
be fair to take 30.09.2024 as the date by which the physical vacant possession
of the built up portion of the subject property duly completed in all respects,
- could have been handed over and taken over between the parties. As the
complainant has opted not to withdraw from the project, the liability of the
promoter as per the provisions of the proviso to Section 18(1) of the Act
commernces upon expiry of the date of possession i.e. 31.07.2023 concluded
to be agreed date of completion of the project and handing over of the. duly
completed subject property to the allottee in terms of the observations made
at sub para (vi} above. Keeping in vjéw the totality of the circumstances as
noted above, it would be just and fair if the period in respect of delay in
" completion and handing over of the possession of built up portion of the
subject property for the purposes of calculating interest liability of the
promoter under section 18(1) of the Act, is restricted to the period from
01.08.2023 to 30.09.2024.
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(xvi) As neither the project could be completed by the promoter on or before the
agreed date of completion of the project nor the possession of the duly
completed subject property was handed over to the Allottee complainant
within the agreed timeline; the provisions of Section 18(1) of the Real Estate
{Regulation and Development) Act, 2016 are clearly attracted in the present
case.

(xvil) Hon’ble Supreme Court vide para Nos. 25 of its judgment dated November
11,2021, in the case of M/s Newtech Promoters and Developers Pvt. Ltd
vs, State of Uttar Pradesh & Ors, (supra) dated 11" November 2021
observed as follows-:

“25. The unqualified right of the Allottee to seek refund referred to
under Section 18(1)(a) and Section 19(4) of the Act is not dependent
onh any contingencies or stipulations thereof. It appears that the
legislature has consciously provided this right of refund on demand
as an unconditional absolute right to the Allottee, if the Promoter
fails to give possession of the apartment, plot or building within the
time stipulated under the terms of the agreement regardless of
unforeseen events or stay orders of the Court/Tribunal, which is in
either way not attributable to the Allottee/home buyer, the promoter
is under an obligation to refund the amount on demand with interest
at tﬁe rate prescribed by the State Government including
compensation in the manner provided under the Act with the proviso
that if the Allottee does not wish to withdraw from the project, he
shall be entitled for interest for the period of delay till handing over

possession at the rate prescribed.”

(xviii) In view of above, it is clear that the rights of Allottees under Section 18 of
the Act are unconditional and absolute, regardless of unforeseen events

including stay orders of the Court/Tribunal, any other reasons or even factors
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(xix)

(xx)

beyond control of the Promoter. Further, the contentions of the Promoter that

the delay was on account of discovery of a large tree at site necessitating

reassessment and adjustments of the construction plans, was not found

‘tenable since the contingency arose on account of lack of proper planning

which was entire attributable to the promoter. The other contention of the
Respondent as to non payment of pending balance payment of 5% as well as
the failure of the complainant to come for the execution of the Deed of sale -
despite repeated follow ups; also do not hold water since the complainant
had offered to bring the draft of the balance amount to be paid at the time of
possession and also the draft of the sale deed was furnished to the
complainant after repeated requests and was further found to be incotrect.
Thus the reasons pleaded by the respondent for delay are of no help to the
Promoter to negotiate with the rigors of the consequences spelt out under
section 18(1) of the Act.

A perusal of Section 18(1) of the Act reveals that if Promoter fails to
complete the project or is unable to deliver possession of the duly completed
apartment, plot or building in accordance with the terms of the agreement
between the parties and the allottee does not intend to withdraw from the
project then, Promﬂtef shall in accordance with the proviso to Section 18(1)
of the Act, pay interest for every month of delay till the handing over of the
possession, to Allottee at such rate as may be prescribed. Further, such delay

in handing over the possession has to be assessed with reference fo the date

specified for possession of the subject property. Since in the present case, the

complaihant has opted to continue in the project, the promoter is liable to
pay the applicable interest for the delay for the period with effect from the
date of possession i.e. 31.07.2023 till the 30.09.2024 as noted at para XIV
above. | . | |

For determination of the inierest liability of the promoter for the delay in
completion and handing over of the possession of the subject property to the

i
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allottee; one needs to ascertain the details of actual period of delay in
handing over of the possession, applicable rate of interest and time of
making of payment/payments made by the complainant o the respondent. In
the instant case, the issue related to the period of delay has already been
examined and noted at para XIV. Further, Rules 18 of the Goa Real Estate
(Regulation and Development) (Registration of Real Estate projects,
Registration of Real Est;lite agents, Rates of Interest and Disclosure on
websites)Rules, 2017 (hereinafter referred to as Goa Rules of 2017) stipulates
that the rate of interest payable by the promoter shall be the State Bank of
India highest Marginal Cost of Lending Rate (MCLR) plus two percent:
Since the highest SBI MCLR as applicable on date happens to be 8.8%
(revised since 15.05.2026) and as such, the interest for the period of delay on
the amount paid by the complainant would be leviable at the rate of 10.8 %.
As the complainant aliottee in the present case has opted not te withdraw
from the project, the interest liability of the promoter in the present case
would commence from 31.07.2023, agreed date of completion and handing
over of possession of the subject property/project to the allottee in terms of
sub para VI above, and for a period upto 30.09.2024 as noted at para XIV
above. Further, a perusal of the table given at para 24(x) reveals that the
complainant had paid a total of Rs.2,19,16,125/- as on 14.06.2023 i.e. before
the date of possession on 31.07.2023 and no further payment was made after
that.

In view of what has been noted herein above, it is evident that the interest
amount payable by promoter to Allottee/Complainant would be leviable on
the total amount of Rs.2,19,16,125/- paid by the complainant to Respondent

before the date of possession in the instant case, at the applicable rate of

' 10.8% for the period from 31.07.2023 to 30.09.2024. Further, it would be

just and fair if the promoter is directed to pay the said amount to the allottee

within 30 days of the date of receipt of this order in lump sum and in case of
|
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{(xxil)

any delay in making of the said payment by the said due date, along with an
interest (@ rate of 10.8%' on the said amount for the period of delay counted
from the due date as above till the making of the said payment.

The respondent has claimed that the allottee complainant is yet fo pay the
balance payment of Rs.14,83,721/- (as on 15.01.2025) which has neither
been denied nor controverted by the complainant in any manner except
seeking adjustment of the same against the amount of refund and interest
liability payable by the promoter to the allottee. Since - there is no

disagreement as to the balance of payment still due on the part of the

complainant allottee (as on 15.01.2025), which has to be paid by the allottee

before taking over of the possés'sion, with the applicable interest thereon for

" the period from 15.01.2025 till the date of making of payment; the

" complainant is required to make the said payment at the garliest in any case

within a period of 10 days of the receipt of this order or specifically claim

the adjustment of the said amount against the amount of refund and interest

 liability payable by the promoter to the complainant allottee irt terms of the

* para 24(xii) & sub para xxi above of the instant order,

(xxiii)

Keeping in view the fact that the occupancy certificate for the project “La

Verona” was granted on 03.11.2023, and the complainant has already paid a

* total amount of Rs.2,19,45,000/- i.e approx. 99% of the basic sale price of

the subject property.and the balance due with interest thereon to be paid by
the allottee appears to be less than the liability of the promoter in terms of

the refund and interest as noted herein above; the Promoter is required to

" handover the possession of the subject property to the complainant within 15

days of the receipt of this order without asking for any additional amount

from the allottes and to execute sale deed of the subject property in favour of

‘the complainant in terms of section 17 of the act within 60 days upon

clearing of the balance either upon receipt of payment of Rs.14,83,721/-

alongwith app}icab]e- interest or upon adjusting the same against the refund

nAT
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27.

amount and interest liability of the promoter as per sub para 24(xii) & sub

para xxi above.

Point No. G

The case of the complainant is that the termination of and cancellation of
Allotment despite the complainant having paid more than 95% of the total
consideration, delay in completion of the project and without resolving the
issues raised by the complainant and above all during the pendency of the
present complaint before the Authority; is apparently without any
justification and not only amounts to gross violation of the Act but also
amounts to contempt of this forum. Per contra, the respondent has stated that
since the complainant failed to adhere to the terms & conditions governing
the Application Form dated 09.03.2020, Notice of Intention to
cancel/terminate the Allotment of the said villa dated 16.01.2025 was sent to
complainant inter-alia informing the complainant that there have been 3
defauits in payment of installments conveyed vide email correspondence
dated 28.11.2024, 13.12.2024 & Final Reminder dated 09.01.2025 on
account of which there is a breach of Clause 1 sub clause (f) of the
Application. Accordingly the Respondents in the absence of any positive
response, invoked Clause 2 of the Application and expressed intention to
terminate the allotment of subject property. Subsequently, the Respondents
were constrained to terminate the allotment of subject property vide
communication dated 03.02.2025 directing the complainant to furnish bank
details within a period of 07 days or alternatively collect the refund check
within the period of 15 days. It was further submitted that since the
complainant has failed to pay the balance consideration of 5% and did not
come forward to take possession of the villa by executing the sale deed
despite repeated follow ups, the respondent were also entitled to cancel the
allotment in terms of section 11(5) of the Act. | -

Ty —
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ii.

iil.

It is evident by the submissions made by the respondent, the Notice of
Intention to cancel/terminate the Allotment of the said villa dated 16.01.2025
and the communication dated 03.02.2025 i.e. termination of letter of

allotment dated 23.09.2020; have been issued in terms of the clause 1(f) and

Cla';.'ts.e 7 of the “UNDERTAKING RY THE APPLICANT AND TERMS &
- CONDITIONS GOVERNING THE APPLICATION’ appended to the said

application dated 09.03.2020. A perusal of the said Application Form dated

109.03.2020 along with ‘UNDERTAKING’ appended to it read with

Allotment letter dated 23.09.2020, reveals that the said application dated
09.03.2020 was made for provisional registration of the subject property and
was subjeﬁ:t to clause 1(d) of the said ‘UNDERTAKING’ which reads as

follows:-

Clause 1(d} -

“That the C'ompany at all times reserve its'right to reject my/our application
and cancel me/our provisional registration without assigning any reason
thereof and in 'quh event | shall only be em_:itled to refund of the advance

paid by me.”

Further clausel(f) & clause 2 of the said ‘UNDERTAKING’ referred to
above, reads as follows:- |
Clause 1(f) S . __

“I/ we agree that in the eveni of default in making payment of any
instaﬂmen.t amounts as demanded by the company, or of any other terms
“and conditions agreed herein my/our provisiona_l registration shall be treated
as cancelled and 1/we shall be left with no right, lien or interest herein save

and except to claim refund of the actual amount paid by me/us.”

Clause 2
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iv.

“The timely payment of installments as indicated in the payment plan s the
essence of the scheme if any instaliment is not paid as per the plan the
cotupany wiil charge iterest @12%p.a. on the delayed payment for the
period of delay. However, if the same remsins in arrears for more than two
consecutive installments as per the payment Plan, the alloment will
aut;:}:mtic:ally stand cancelled without any further intimation and the allotice
will have no len on the unit, In such case, the smount deposited upto 15% of
the basic price of the Unit consisting of the earnest wmoney will stand |
forfeited and the balance amount paid, if any will be refunded without any
interest. However, in exceptional and genuine circumstances the company
may at #s sole discretion, condone the delay in the payment exceeding two
instaliments by charging interest @ 12% p.a. and restore the allotment in
case it has not been sllofted to someone clse. Tn such a siuation, an

alloiment ynit, if available, may be offered in Heu of the same.”

Evidently these clauses in the said “UNDERTAKING' provide for
excessive digeretion to the promoter i terms of cancelfation of
registration/booking and even the allotment of the $ubjeot property, that too
without giving any notice to the Applicant/Allotize and are thus one sided,
ntended to have been tncorporated to proteet the prometer excessively from
any future contingencies overlooking the tights and interest of the allotiees.
Besides, some other clause of the said “UNDERTARKING are also of the
similar nature,

Before proceeding further with the matter, it Is relevant to note that the
various doguments regarding sale/purchase of the real estate including the
agreements are novmally drafted at the end of the promater and at times with
& view to protect its inleresfs, these documents could be so tweaked by the
promoter so as to adversely impact the legitimate expectations and righty of
the flat purchases. While developers may argue that theswe doaumems{_
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agreements were mu.’tzmlzty‘ Accepted, the reality is that flat purchasers either
may not understand various clauses of such documents/agreements or
comprebend - its  complexity or may wuot .be fully and prop-érly
explained/answered by the promoter, as to the implications of specific

clauses of such documents where purchaser has some reservations. This a

consunier of real estate Is more often than not, persuaded to accepl the

documerit as prepared and to sign on the dotted lines. The coiirts have
recogmized. fhis imbalance and taking note of these aspecis, have offen

stepped in with a balanced and equitable inferpretation of such documents
and related provisions of law; pr.i:opitigziﬁg the protection of consumer interest
ovet the sanctity of one-sided confractual terms, Keeping in view of
inclusion of several one sided claugses in the said ‘UNDERTAKING’
appended to the Appilicétiﬁn fotm dated 09.03.2020, the consideration noted
in this para are thus attracted in determination of the peint under reference.

As has been noted herein above, the details of the contractual arrangement

between tﬁ'e prcnimter zmd’ the allottee in the preserit case would have to be

b&tween-f the parties qua th%e sale and allotment of the s&bject property
particularly from the application for régi-stz-‘ai;ian dated 09.03.2020 and the
annexures appended thereto as well as the allotment letter dated 23.09.2020;
read with the two boaklng forms dated 09.03.2020 & 13.06. 2024 which
cumulatively do provide the relevant details in this regard, The Pmmoter
vide para 67 of its reply fo the c@mphunt has also admitted (hat the terms of
contragt were crystalhzed way back in the year 2020, mrther the respondent
i its averments made in the reply tac_) the complaint and in the writien
submission have recognized the complainant as an ail-éu-ea_ and has not
denied the contractual arrangement between him and the allotiee.
Pertinently, the spid Notice of Infention 'dat'ed. 16.01.2025 and the

| communlcatmn dated 03. 02 2025 i.e. termmatxon af letter of aliotment dated :
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Vi,

123,09.2020 (of the subject property] have been issued in terms of the-clause

1(£} and Clause 2 of the said “UNDERTAKING alleging defaults in payment
of installments by the allottee and failure of the complainant Allotiee to
come forward for execution end registration of Agreement for Sale and also

the deed of Sale, besides taking over of the possession of the subject

pi‘opmy! Additionally, the respondent has also sought to justify the

cancellation of the alletment of the subject property in terms of section 11(3)
of the Act dlbeit on the same grounds of default in payments including
nonpayment of the balance consideration of 3% and also that the
complainant did not come forward to take possession of the villu and execute
the sale deed despite repeated follow ups. In view of the above, the
provisions of Section 1 1(5} of the Act become applicable in the present case.
Thus the veracity and tenability of the fermination of atfotment letter dated

23.09.2020 issued in wrms of classe Y & chuge 2 of the sald

SUNDERTAKING? also needs to be examined simultancousty, uader the

provisions of Section 11{5} of the Act of 2016, in the context of factual
matrix of (he case as well as various elauses of the sdid *"UNDERTARING®
and also the provision of Bection 11(5) af'the Act of 2016.

I ig relevant & note at this stage that the appleation daed 09.03,.2020 was
made h\ the Complainant Alloties secking provisional registration of a
residential unit along with the waid "UNDERTAKING" stipulating certain
terms ankl conditions therein vide elause pa.d o ¢lauge no.7 which statedly
govern the said application. While the initial recital of clause 1 stipulates
that the applicant on account of making the said application does not become

entiiled {o provisional registration or fand final allotment of unit.

potwithstanding the fact that the company Has issued the receipt in
‘acknowledgment of meney tendered alongwith the said application, Clause.
1{d) entitles the company to teserve its right to reject the sald spplication

and cancel the provisional registration without assign

any reason thereof.
EXTE TR
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Further, Clause 1({) provides for caricellation of pzmi_é_ionai registiation even
in case of single default in making payment of auy insmﬁmgﬁi oi_*. of any
wother terms and conditions of the said wundertaking and Clause 2 of the said
undertaking provides for éhargi‘rig' of interest @12% on the ﬁelay.sd- payiment
and’ in case the payment default extends to mote than 02 conseetive
* instalments as per payment plan, the allotment of the unit would
autoriiatically stands cancelled without any furfher intimation. It is pertinent
to nhote that these provisions of the gaid “UNDERTAKING? govﬁmihg :
t:an‘ceﬁatim of provisional r.egi:stratiaﬁ or allotment are not enly arbitrary
and nreasonable. bui are apparently intended to have been ineorporated to
excessively protect the promoter overlooking the rights and interest of the
allottee. Besides, the said provis._ioné are algo not consonance with various
" clauses of the model form of agreement appended 4y ‘Annexure A’ to Rule
10 of the Goa Rules of 2017, ‘The model Form of agreement specifically
provides that only upon committing of 03 defaults in payment of
installments by the aflottee, the promoter shall have the option to termingte
the allotment that too affer giving an initial 15 days notice to the alloitee to
rectify the breach and if the allotte fails to reclity the said breach, the
promoter orily thereafter becomes entitled to proceed with the termination of
the allotment. It is further observed that though the Promoter has been vested
with the power to cancel the afloiment of the subject property under Section
11(5) of the Act fh;e- proviso to the said sub section stipulates that the
Authority when approached by an allottee for relief against the cancellation,
‘however has, to.examine the issue not only on the ground that whether such
cancellation/termination of allotment is in accordance with the terms of the
agreement between the parties, but also if the same is unilateral and without
any sufficient cause. It goes withoutsaying that the use of phrase * unifgteral
- and without any suffi eient cause’ used-in the latter part of the Section' 11(5)
' .Df thc: Act cames xx*}der eonnotation pﬂrmcularly whet the preainble of the
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Vii,

Vil

ix,

- Act itself emphasizes transparency in the sale of real estate sector and-

‘protection of interest of the consumers in teal estate sectors” as ifs object.

Further, clause 4.2 of the model formn of agreement provides the ‘default in
payments’ as the only ground for jnitiating the process of termination of
allotment. Pertinently, clause 1(f) of the said ‘UNDERTAKING' also
stipifates ‘defanlt in making ﬁa‘ymeﬂ‘f‘ as the primary ground for

cancellation of allotment.

Motably, the notice of intention to cancelterminate the allotment of the
subject property dated 16.01.2025 was issued it terms clause 1(f) of the said
‘UNDERTAKING’ slleging default in payment commiited by the
complainant allottee, providing the details of three defaults in the body of
the said notice itself. The complainant allottee was also apprised to treat the
said notice as formal 10 day notiérc_, for cancellation/termination of the
allotiment of the subject property in case the allotiee fails to rectify breach
notified vide the said notice dated 146.01,2025. Notably, clause 4.2 of the
model form of agreement has been drafted in terms of section 13 of the Act
read with the Rule 10 of the Goa Rules, 2017 and provides for the terms of
capcellation for the purposes of Section 11{5} of the Aect. Further, Clause
1(f) of the said ‘UN’[)ER’M,It':;ﬂ“xl(}-ai also stipulates ‘default in making
payment’ as the primary ground for cancellation of allotment and the
issuance of the sald netice dated 16.01.2025 substantially complied with the
provisions of clause 4.2 of the model form bf agreement except that the
nbti-c_e period was reduced to 10 days; the provisions of the proviso to sub
section 11(5) of the Act particularly with regard to whether the said
termination of allotment is unilateral and without any sufficient cause, would

be clearly applicable in the present vase,

-Evirjgnt.ly, no option to respotid or 1o controvert the breach as alle_gad;was
afforded o the allotee vide the said nofice dated 16.01.2025. Furfher, ihe

subsequent final communication dated 03.02.2025 'if;lj_tm_ating the allottee of

- - ’ : gg'zﬁﬁ‘c}fﬁﬁ_..
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termination .of allotment besides the grounds stated in the imti'ce. dated
16.01 2025, refers to-certpin - additional grounds i€, non execution of
Agreeiment for. Sale and non-execiiion and registration of sale deed ete

withaut affording any further opportunity to the noticee either to rectify the

“breach or to respond or clarify as to the alleged breach. In view of the

additional grounds preferred and no further opportunity given to the hotice,
in the subsequent communieation dated 03.02.2025 vide ‘which termination
of allotment letter dated 23.09.2020 was conveyed to the allotiee, the

communicatian dated 03.02.2025 is apparently becomies unilateral it terms

of the provise to sub section 11(5) of the Act dnd thus bad in law and catmot
sustain, |

It would further be expedient to examine the veracity of the .grounds
preferred by the Respondent in the said notice of intention dated 16.01.2025
& compumication dated 03.02.2025 Le termination of letter of allotment, in

the factual matrix of the cage. With regard to the allegation of delayed and

deferred payments, it is noted that the allottee vide para 4 of the Notice of
Intention dated 16.01.2025 was apprised that vide email dated 28.11.2024,
13.12.2024 and final remainder seni on 09,01, 2025, he was informed about
the default payvments which was due according to the Annexure 1 appended
to the said Notice. The detaiis of the said default payment as noted at para 4
of the notice itself, were as follows: *On Possession-Ugnit Cost and Other

Charges (Unpaid), and Interest/ Late Payment Fees outstanding as on

15.01.2025 {unpaid)” which fotal is'am.ounting to- INR 14,83,721/- with

respect to your obligations under the terms of the Allotment letter and the
Baoking Application Form/Demand Letter,” o
However, the above ;plea'of the respondent is niof will supporied by its own

- submissions and dacum_e;it& submitted by it on record. A perusal of the

coples of the said 03 emails dated 28.11.2024, 13.12.2024 & 09.01.2025

_ "i‘evwis that these arg standard format emails in the nature of autorhated
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| reminders asking the complaiitant to pay .the outstanding payments for the
- subject praperty, Neither the content of the said emails discloses the exact
amount payab{e; period of delay or interest levied nor it refers to | any
attachment / statement. enclosed there with. Further, no account details
pertaining to these emails have also been furnished by the respondent
separately on record. However, the respondent has referved to an email dated
13.03.2024 whereby the complainant was given details of the outstanding
dues payable on possession of the subject property amounting to
Rs.14,71,805/- besides charges for one year mainfanance af the unit area and
garden area, house tax charges, society formation charges alongwith 18%
GST on all these items. Evidently, the other charges besides the amount of
Rs. 1471805/ Le. maiﬁt&nﬂncé charges, bovse tax amount and society
formation charges would be apparently payable at the time of possession
calso claimed that the complainant failed to make the payments in terms of
Arnexure 1 attached to allotment lelter and thereby committed default/delay
in making of requisile payments. Again, Annexure. 1 attached to aliotment
letter only mentions names of varjous milestones and the amounnt payable in

respect of those milegtones, The information provided in the said annexure 1

issued, date of payments made and the period of delay elc. slong with
interest lability levied; render no help so as to examine the veracity of the
clainy of the Respondent related to default in making payments by the
allottee. Further, the stand of the Complainant ini this regard is that he had
not only made the required payments in time but the payment mads by him
: ih fact exceeded the extent of comstruction completed. This also gets
supported from the records of the case, The complainant as on 14.06.2023,
had made a total payment of Rs. 2,19.45,000/- © the respondent i.¢ apprx
_.R,s_.Qﬁ,Q'DgQQ§ODQE4,- against

99% percent of the total basic sale price of
: A . 5 g
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approximgtely 55% ismﬁp‘le}ti@n of the project, as assessed on the basis of

Quarterly ngfess Reports as well as the Anial Statement of Accounts for
202298, - | | | .

It is evident that while the respondent has not been able to support its
contentions as to the afleped defaults i payments committed by the

compl'ainant in as riuch as he has not evén firnished the requisi:te_.detﬁils o

examine his contention properly, the stand taken by the complainant on the

othier hand, comparing the extent of paymerit thade 1.2.99% of the basic sale

price with fhe extenit of construction completed 1.¢.55% of the project as-on

14,06.2023; is well supported fiony the records and his own submisstons, In

view of what-has been roted hercin gbove, itis cie-a% that the seid ground {e.

defaults in 'making of payments and delaved/deferad payniﬁms preferred by

the respondent to justify the iymination of aliotment letter dated 23.69.2020

~ holds no water and the said communication dated §3.02.2023 1e. termnation

aof lefiet of allotment dated 23.09.2020 does not survive the legal scrufiny on
this count,

Besides ubove, the respondent has also conterded that since the complainant
did not pay the 5% balance amount and also did noet come forward to take
the possession of the subject property and exeoule sale deed, the action of
the respondent in eanceling the allotment of the subject property was
justificd in termg of breach of Clausel {f) & clause 2 of the said
CUNDERTAKING® and also under the provisions of Section 11(5) of the
Act, The sald contention of the Respondent as to nonpayment of pending

© Bbalance amount of 3% as well as ths failure of the complainant to come for
- the execution of the Deed of salé despite repeated follow ups; alse does not
. hold any water. Notably, the complainant as noted herein above, had offered

10 :'b.réiztig-_th_e draft of the bdlance amount and tendey the fsam.é at the time of

handing over/taking over of the possession of the subject property. Further,

- the draft of the sale deed wag furnished to the complaimant on 06.06.2024

Brs _ o




Xiv.

much after the gfant of eceupancy certificate on 03.11.2023 for the project
and that t6o upon repeated requests. The said draft was further fc:unn:l to be

incorrect by the complainant as the details of subject property mentioned

- therein differed from what was promised initially to him, beside the subject

property was described as villa No4 instead of Villa No.11. This was
followed by few emails and later issuance of legal notice. As the matter
could not be settled interse the parties, the complainant preferred the instant
complaint before the Axthority. The Respondent also initiated the process

for cancelfation of the allotment of the 'snbjer.:t property when the present.
proceedings had already commenced, Thus thereafier, handing overftaking

over of the subject property as well s execution of Sale deed could not be

proceeded with.,

It is noted that the respondent vide the said communications dated

03.02,2025 had also notified the allottee about snother specific breach in

terms of its failure to register the agresment for sale within the specified

petiod. In this regard, it is noted that though the respondent has sought to

place the responsibility for non execution of the Agreement for Sale upon

the complainant, the said contention of the respondent, however, is not at al)

supported by the facts of the case which reveal that the promoter in terms of
the allotment letter dated 23.09.2020 was suppo's‘ed to shate a draft copy of
agreement for sale with the complainant within a month of issue of the

atlotment fetter and then fix a date in congultation with the complainant, for
execution and registration of Agresment For Sale. It is further noted that the
draft of the said Agreement for Sale was shared with the cotaplainant as late

as on 06.06.2024 for the first time that too upon repeated requests by the

“complainent and was further pointed out by the complainant to be Hicorrect

in terms of details of the subject property. Pertinently, the respondent vide its
email dated 28-05-2024 had also inforficd the eomplainant smce the
Agicement f(::-r Sale could not be executed so far anﬁ le:eepmg in view that the
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possession of the Sﬂbj@(}t pmperty was now proposed to be handed over to
. the alldttes, the promoter instead intends to exevute and register the: sale

decd. While this could not be faulted with as an @ptmn, the complainant in

view of what hay been noted herein above, cannot be held responsible for .

non execution of the Agreement for Sale,

n view of the observations made al he sub paras (x) to (xiv) herein, the

'R&Spgndem has miserably failed to support the grounds preferred by it for

inifiating and undertaking the cancellation of the allotment. letter dated
23.09.2020 and thus the communieation dated 03 02.2025 i, termination of

 allotment letter dated 23.09.2020 having been issued without sufficient

cause; is not in consonance with the pravisions of sectien 11(5) of the Act
and cannot be allowed to sustain, Besides, it has already been noted at sub
para (ix) ahove, the cancellation of allotment was apparently unilateral in
terms of thé proviso to sub section 11(5) of the Act and thus bad ln law.

Though ihe complainant has not raised the specific issue, the cormunication
dated 03.02.2025 conveying termination of the Allotment lefter dated
23.09.2020; is also assailable on the ground of stated retention of 15% of the
total price which prima facie appears to be unreasonable. Though the
Respondent has stated that the retention or coltection of 15% of the total
price is by way of forfeiture -of eamest money in terms of clause 1) &
clause 2 of the said “UNDERTAKING® appended to the Application Ferm
datad 09.03.2020 ag well as on account of the loss suffered by the company
due to the breaches of the Agreement committed by the complaant; the
Respondent has, however neither furnished any. details of such losses in the
said communication not epted ta provide such detalls in the pleadings

submitted during the course of the proceedings. it is pertinent to add that the

. Hon’ble National Consumer Disputes . Redressal Commission in Revision

Petition No 3860 of 2014, while deciding’ the case of M/s DLF Vis

Bl?-f-‘gwamf: Narule on 06.01:2015 has discussed the cases of Maula Bm{
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supra, and  Satish Batra, supra, and has cleéarly laid down that only 2
reasonable dmount can be. forfeited as earnest money in the event of default
on the part of the purchaser and it is not permissible in law to forfeit any

amount beyond & reasonable amount unless it is shown that the person

forfeiting the said amount had actually suffered loss to the extent of the

amount forfeited by him. Pertinently, the claim of the respondent as to non

payment, of pending balance payment or delayed payments was also not

found well supported in terms of the pleadings of the respondent and also in
the facts of the case. Further, the Maharashtra Real Estate Regulatory
Authority, Mumbai vide Order No. 35/2022 dated 12,08.2022 has pﬁmiﬁed
forfeiture of 2% of ﬁm sale price in case of default on the pirt of the
respondent, Though no such eircular is issued by this Authority, the stated
retention of 15% of the total price upon termination of the Allotment in view
of the observations made hereirr above, is prima facle nnreasonable and thus

vitiates the communication dated 14.11.2023 conveying termination. of the

"Agreement for Sale dated 12.01.2021.

It is evident from the above that while the resporderit has not been able to
support issuance of the Wotice of Intention to canesl/terniinate the Allotment
of the said villa dated 16.01.2025 and the communication dated 03.02.2025
i.e. termination of letier of allotment dated 23.09.2020 in terms of the
alleged specific breaches and the cancéllation of the said allotment letter was
noted 10 be unilateral ancl without sufficient cause, it is apparent that the
termination of allotment letter by the respondent after initiation of these
proceedings was not only hasty but also ill conceived, Per ctmtréa the
contention of the Complainant as to the initiation of the process of the
termination of allotment letter dated 93.09.2020 'despitt:: the delay in
completion of the Project due to remsons which, as noted herein, were
entirely attributable to the promoter and particularly when the extent of
payment made as on 14.06.2023 far exceeded the éxtént of construction
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- completed and approx. 99% of total basic selling price/consideration had

beeit paid almost 04 months belore the completion of the project; cannot be

taken to be legafly valid or reasonable and for a sufficient cause; does carry

weight particularly when these are well supported in the facts of the case,

The other cmn&mti@n' of the Complainant that despite the issues raised ’dy

- hiin partioularly relsting to the gaiden area were still pending reschution,
- Promoter procesded with- términation of contract; is alse in consonance with
the facts of the case, Further, the Promoter has not claimed taking of any

steps 1o 1esolve these issues amicably.

T view of what bas been discussed hereln above, 1 hold that the ternination
of Allotnient Letter dated 23.09.2020 -_c:om}e;yad vide communication dated
03.02.2025 can neither be sustained in the facts of the case nor it is in

consonance with the provision of Section 11(3) of the Act and accordingly,

- the communication dated 03.02.2025 terminating the Alletment Letter dated

23.09.2020 issued by the Promoter; is hereby quashed and termination of
allotment letter dated 23.09.2020 is tevoked restoring the status of the

Complainant as allottee with all rights and obligations under the Act,

Point No, X{

H{a)
The Complainant while alleging violation of Seetion 3 of the Act has stated
that the subject property was offered for sale to the complainant prior to

registration of the project ‘La Verona’ with Goa RERA. Further, a payment

of Rs.11 lakhs along with the application for registration was also received
by respondent No2 from complainant on 09.03.2020, much pridgr to
registration of the said project on 06-08-2020. Though the Respondents apart
from stating that -_the.'appili-cigttiﬁn'mﬂn@y of Rs.ll lakhs was received on

- 23.09.2020; has not specificelly denigd these allegation leveled by the

: "c.pmp.],-ainaﬁt The submniissions made by both parties, however, reveal that

£l
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some interactions prior to making of the said Applicstion. for 'Régifstration

did happen between the Promoter and Complainant. The complainant along

with the copy of the allotment leiter has also inter alia submitted a copy of
the receipt issued at the time of booking by the respondent which though
dated 23.09.2020, acknowledges receipt of Re.11 lakhs received vide EFT

on 09,03.2020. Additionally, the respondent at para 3 of its reply to the
~complaint, has admitted receipt of the Application for Registration on

09.03.2020 vide which the sum of Rs.17 lakhs has also been shown to have
been remitted {p the Respondents, Also, the Respondents at point C of
preliminaty objections raised in the said reply, further stated that the
transactions made by the Prashant kaul with the respordent selate to events
which had occurred during February te March 2020, Purther, the registration
of instant project was granted on 06.08.2020, niuch after the malking of the

Application for Regisiration and paymenl of Resd1 lakhs by the

- Respondents,

Section 3(1) of the Adt clearly prohibits such actions an the part of the
Promoter and reads s Follows: - |

Prior regisivation of real estate praject with Real Estate Rogulatory
Authovity, -

“(1) No promoter shall advertise, market, book, self or offer for sale, or invite

i,

persons to purchase in any manner any plof; apartment or building, as
the case may be, in any real estate project or part of it, in any planning
area, without registering the real estate project with the Real Estate
Regulatory Authority established under this Act:”

In view of the above, the conduct of the Promoter amounis to contravention

of Section 3 of the Act and attracts penalfy under the provisions of Section

5% of the Aot which reads as follows; -
“59. Punishment for non registration under Section 3«(1) If any
promoter contravenes the provisions of section 3, he shall be liablé to a

<ty ,: W,&-m
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-~ -penalty which may-extend upto ten percent of the estimated cost of the
real estate project as determined ‘b;,.f the Authority.” -
It is relevant-to note that a penalty of Rs.9 Lakh has already been irmposed
upon the promoter by this Authority in respect of the project in question in
the case of Lalit Chaudhary Vis M/s Ryagb- Homes Privaie Ltd in the context
of almost simjlar facts and the respondents arrayed in the present case, were
‘also the respondents therein. Sinee the profect has already been registered on
06.08.2020, no further penalty can be imposed upon the prometer on this
count in view of the provisions of the section 59 of the Act as noted above.

Point No. H(b)

i.  Alleging violation of Section 13 of the Act, the comp._lafﬁam has stated that
the respondent without executing an agreement for sale with the complainant
and. registration thereof had aleeady received Rs.2,1945,000/- ie.
approximately 95% of the total payment due which is clearly much more

than 10% of the cost of the subject property and has thus violated the
provision of Section 13 of the Act which mandates the promoter not to
aceept 4 sum more than 10% of the cost of the subject property without first
entering into a written Agreement for Sale with Allotiee and getting the
same register. tn response, the Respondents while admitting receipt of

Rs.2,19,45,000/-, has swted that while issuing the allotment letler on

23.09.2020,the Respondents liad vide Annexure ‘G’ attached to the said

atlotment ;{._étter provided the details of process for registration of the

Agreement for Sale beside issuing a Jetter dated 23.09.2020 (available at

page 56 of the complaint) whereby the complainant was requested o get

ATS (Agreement to Sale) registered within 30 days after receiving the

Alotment of the subjeet property. It was further submitted that inspite of

:récei';jt' of the allotment letrer dated 23:09.2020, the complainant has failed to
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adhere to the schedule and the complainant has also nof been sble to
dmnonsirate that the Respondents refused to execufe the Agreement to Sale:

'The Respondents also pleaded that even otherwise the customer ledger of the

Complainant reveals that the Resyondant. had received only an amount of
Rs.11,00,000/- {Rupees Eleven Lakhs only) as on 23.09,2020 and the next
amount of Rs.12,10,000/- (Rupees Twelve Lakhs Ten Thousand only) was

received by the Respondents from the complainant on 25.01.2021 only,

which shows that on or before 22.10.2020(after 30 days of issne of alloiment.
fetter) i.e. when Agreement to Sale wag required fo be executed between the
complainant and Respondents, only 4 sum of Rs.11,00,000/4 had been
received from the complainant which is less then 10% of the basic cost of
the Villa which was Rs.2,20,00,000/- {Rupees TWG Crores Twenty Lakhs
only). The Respendent further submitted that on aceonnt of unavailability of
the complainant in India, the Agreement for Sale could not be exevuted by
the complainant and as such the complainant eatinot fiow hold the

Regpondents for violation the mandatory provisions of Section 13 of the

‘RERA Act,

It is relevant 1o note that the contents of {etter dated 23.09.2020 vide which
the complainant was requested to get Agreement for Sale registered within
30 days of receiving the Allotment of the subject properly; gets further
qualified by the contents of the allotment letter itself issued on the same date
which while acknowledging the receipt of application money of Rs.i1 lakhs
informs the allottee that he will be receiving the draft of agreement for sale
and thereafter he would be requested to come for the execution of the sante.

In above view of the matter, the plea of the respondent that the complainant
despite being requested to get his agreement for sale registered within 30
days of the receiving of the allotment letter i.¢. by 22.10.2020, failed to do
so and had also not paid 10% of the eost of the sub;ect property till

22 10, 2070 thus holds no water, The fact remamsthat the respondent |

." ::- i h4F —
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without axecmiﬁg ant agreement. Tor sale with the' complainant, had on

- 14.06.2023 already received appraxi-mateﬁlj 93% of the total due payment i.e,

Rs.2,19,45 000/~ which is'much mere than 10% of the cost of the subject

‘property. Further, the respondent has failed to disclose if any draft of

agreement for sale or Sale Desd was forwarded to-the complainant dilottee
before May/Tune 2024 ‘s no such details alongwith: & copy of the said ATS
as well as the copy of the forwarding email ete. were furnished either in its
submissions erby way placing relevant documents on record.

Pertinently, a perusal of section I3 evidently reveals that it requires promoter
not to accept a sum more than 10% of the cost of the subject property
without execution of agreement for sale witly the allottee and -rcgiétr'atian
thereof with jurisdictional Sub Registrar. The promoter had the option to

defer the receipt of payments oxceeding 10% of the cost of the subject

-property from. the complainant and could have issued appropriate notices to

thie complainant allottee in this regard and or alternatively approach the

¥i.

vil.

vifi,

fi1 view of the abovs, the conduct of the Promoter amounts to contravention
of Section 13 of the Act-and attracts penalty under the provisions of Secilop
61 of the Aect.

It is fiirther noted that this issue has been raised by the complainant after

making a payment of Rs.2,1945,000/~ ie. approx. 95% of the total

consideration for the subjeet property and that too in the complaint filed in
November 2024, Forther the Project was registered on (6.08.2020
sompletion certificate for project has already been obtained on 03.10.2023,
The oocupancy. certificate was also granied to the Projest on 03.11,2023.

As the plea of the respordent that the complainant despite being requested to

get his agreement for sale registered within 30 days of the receiving of the

allotment letter i.e. by 22.10,2020, fuiled to do so and had also not paid 16%

f the cost of the subject property Hil 22.10.2020 was found untenable and
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the regpondent had already received approximately 95% of the basic sale

price as on 14.66.2023 which s much before the may end/ 1% week of June

2024 when the respondent for the first time had forwasded a.copy of draft of
Agreement for sale/Sale deed to the complainant; a penalty of Rs. 20 lakh
for vielation of provision of Section 13 of the Act read with Sectjon 61 of

 the Act of 2016 is imposed upon the Respondent.

* Thus Point No. H{a) and H{b) are answered in above terms.

Point No: 1

The complainant has alleged that the wpdated details of project as were
available on 15.11.2023 at RERA website and also the copies of emails filed
by the Respondent disclose that the respondents changed the layout of the
project without the consent or knowledge of the complainant thus vielating
the provision of Section 14 of RERA Act, which mandates that no
alterations or additions to the smctioned plan or specifications can be made
without the prior written consent of the allotiee. The record reveals that in
the instani case, the respondent 'v;icﬂi_c_ email dated 03.08.2021 had informed
the complainant that there were some $etting oyt issues considering the site
condition and on gccount of the same, 12 inches were reduced from the
stairease and & inches from ground floor living room and first floor bedroom
respectively, Further, vide email dtd, 86._0-8..2621, & 16.08.2024 the
respondent had also clarified and confirmed to the complainant that there is
no modification in the villa with regards to size, layout or location as the
teaml was able to manage the site requirements without aftecting the villa of
the complainant, |

In this regard, it {s observed that in the case of Lalit Chaudhary Vs M/s
Ryago Homes Private Lid whereln. the subject property was situated in the

- somewhat similar cirgumstances and this authority hat observed as follows:
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Para 64(i1) “A report in this regard was sought from the Technical Section of

- the Authority which has als«_::_ confirmed that revised plan documents were

uploaded by the Promoter on 22.09.2023, The serutiny of the revised plan by

technical section reveals that there are minor changes in the total built up

area of the project i.e, from garlier 1984.26 5. mts. to revised 199298 sq.

MHE . cvi i FlOWEVE, the record of the Authority -does not reveal

the reasons for revising the plan and exact implication thersof and whether

- the consent of 2/3™ of the allottees as stipulated nnder the provisions of

Section 14(2) of the Act was obtained or not. Further, the projoct file reveals
that the application for seeking extension of the project m_anﬁicms that to

‘preserve a large free poticed at the site; a -thﬂmugh reassessment and

adjustment in construction were done”.

64(ii1) These aspects incliding the ebtsining of consent from 2/3% of the
 allottets néed to be ascertained and clarified from t’h'e Promoter to reach at a

1md1ng as to the violation of Seclion 14 of the Act by the Promaotér. The
reg,lsu’y is accor dmglv dzicmcd to issue notice to Promoter in ihls 1%41{;1 a
cmpy tfm SRIe Ny akso be andOZSLd 0 the mmpiamni herein”

Pursnant LQ the ahove dlmcnmﬁs, o Tiotiee was i_b:S#.iLd to the respondents

“herein and the proceedings have already been commenced, In view of what

has been noted herein above, it would be expedient to direct the registry to

jssue notice to the Complainant herein, so as to enable him to join the

ongoing pmcee:dmgs and, a copy of the sa.me may also bc endorsed to the

Respondenf Promoter herem

The point No. I is disposed off in above tenus.

f-u‘g’_n-? No..J
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- The cnmplamam allegmg mumple vmlatlom of the. Act, has prayed for the

revocation of the registration of the Project granted to the Promoter under
Section 7 of the Act. It was submitted by the complainant that the Promoter
received earmest money on the basis of booking form without registration of
the ;{;roj;ect and also induced the buyers to purchase the property on the basis
of conients of booking form dated 09.03.2020 showing a bigger carpet drea
and sale of garden area bui later on reduced the carpet area and though the
respondent proposed the sale of the Garden area and also received amount
towards the same but later stated that the Reglstrar was not permitting the
transfer of garden evea on ownership basis. It was also alleged that the
Respondent failed to construct, complete and hand over the possession of
allotied “Villa” to the Complainant as agreed to and within the stipulated
completion time as stated before Goa RERA at the time of seeking
registration ‘of the profect. Further, the Respondent despite the delay in
completion of the project raised demands though the same were not due.
Further there is a deficiency in service on part of the Respendents by
misleading the Complainant and the same amtounts to uulyir trade practice,
In addition the Complainarit also alleged violation of Section 13 and 14 of
the Act, The Respondent has denied all these allegations.
The issues related to change of nature of property rights of garden arca from
exclusive ownership” to ‘exclusive right to use’ and reduction of carpet area

cte. and abso whether the garden gres was pagt of ecmmon area and thus

-could not have been sold and charged separately; have already been dsalt

with in detail under Point B and C. Further, whether the Respondent allured
and cheated the complainarit herein fo buy the villa question {sﬁbjem
property) by misrepresenting the facts with regard to the carpet area, super
built up arca and garden area have been dealt with in de’tmi under Point D

and. have been dnswercd in negative.
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iv.

With regard 16 the violation of Section 3(1) of the-Act, no penalty was found
leviable upon the Promoter since a penalty of Rs.9 Lakh has already been

imposed upon the promoter by this Authority in respect of the same project

- in question in the case of Lalit Chaudhary V/s M/s Ryage Homes Private
‘Lid. The allegation of viglation of Section 13 of the Act raised by the

- Complaipant, have been examined il detail under Point No. H{b) and a
penalty of Rs, 26 lakhs has been imposed upon the promoter for the lapse.

Further, in respect of violation of Section 14 of the Act, the Registry have
been directed fo issue a notice as noted under the Point No. I. The issue of

delay interest and deficiency in service have also been examined herein

 above.

It needs o be noted that the relief sought is for revocation of the Registtation

of the project granted to the for committing unfair trade practiees. As per the

provision of sectton 7 of the Act, the term “unfair practice’ has been defined -

as follows:- .

“Bxplanation,— For the purposes of this clause, the term "unfair practice

means a practice which, for the putpose of promoting the sale or

development of any real estate project adopis any unfair method or unfair or

deceptive practice inchuding any of the following practices, namely -

(A)the practice of making any staterent, whether in writing or by visible

representation which,-~

(Dfalsely represents that the services arg of 3 particular standard or: grade;

(iljrepresents that the promioter has approval or affiliation which such
promoter does not have;

(iliymakes o false or misleading representation concerning the services;

(B)the promoter permits-the. publication of any advertisement or prospectus
whether in any newspaper ov gtherwise of services that are not intended to

be offered:

(d)the promoter indulges in any fraudulent practices.”
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i

In view of what has been noted dbove in this para and also the details of

analysis and rEASONIing pertaining 1o the determination of Points listed at para.

20 sbove, no case is made out for initiation of action under section 7 of the

Act particularly when the project has already been ézémple‘ted on 03.10.2023

“and the occupancy certificate for the project has also been granted on

03.11.2023.

Point No, K

Sectiori 18 of the Act stipulates that Complainants are entitled to refund
including compensation without pr'ejudiee to any other remedy available.
Section 71 of the Act sﬂpulate specific pr‘@cedur&s for adjudication of |
compensations. Section 72 of the Act further speciﬁes the factors to be taken
into account by Adjudicating Of’ﬁcer while adjudging the quantum of
compensations or interest as the case may be under Seetion 71 which are listed
here below: | |

a) The amount of disproportionate gain or unfair advaniage, wherever
quantifiable, made as a result of the default.

b} The amount of loss caused as a resalt of the default,

¢) The repetitive nature of'the default.

d) Such other factors which the adjudicating officer considets necessary to the

case in furtherance of justice.

In the instant case, Complainant has filed single complaint before the Authority
seeking reﬁmd, interest and compensation ete. Upon determination by the
Authoity, the instant complaint needs to be further transferred to Adjudicating
Officer for detc'rm:ination. of compensation as per the provisions under Section

71 m% the Real Estate (Rf:gulatmn and Development) Act, 2016, .
T Nl -
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Point No. 1, _
. It js noted that despltr: complainant havmca pazri 95% of the amount, delayad

-comp.i@mml of the project and cousequential delay in handirg over of the
possession of the subjent property booked by the allottee &espiteacﬂmpl-ainaﬁt
Thaving paid 95% of the amonnt as well as the inability of the promoter to transfer
the ownership of the Garden ares to the alloftes, the re}spond‘ent opposed the
complaint trying 1o defend him unsuccessfully instead of making active eff;:xrts. 0
settle the issue. The dﬂnipflaihant. hasadm.i-tﬁediy p%efes,‘re'd the legal pmééédings
with regard to the instant .Cé}rﬂpia}_ii‘!t, Althiough, the corhiplainant has not filed any
receipt’ of paﬁr'”mcnt as litigation fee of his counsel, it is svident from the ‘record
that the same is bemg represemad by an advocate, Accordmglya the complainant
is entitled to a tump-sum costs of lltlg,anon mc,ludmg the amount of Rs. 5000/-
deptzalted for filing of the onliny vomplaint with Géa RERA., It would therefore
be }mt & fair if the Raapmzdﬂm is directed to pay an amount of Rs. 30,000/~ to

Complamam pn this count,

Directions

In view of the findings arrived at varicus points of determination listed at para

20, it will be just to issue the following directions in the matter.

The respondettt §s directed to refind the C‘omp'i“ain-a-nt or adjust the same
against the balance of total basic cost as due and pay balance if any to
the anp}amant thu total of the 8. 95% of the various payments
' am‘xbmable towaz‘ds the price of the garden area, made by the
__mmpiamam to the tespondent as per details noted at column 4 of Table

: ‘A’ at pars 24(x) abwe, along with the interest @10.8% (MCLR
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@_g,g{;%ﬁ%} caleulated for the respective paymenis for the period from
the date of making of the said payment till the date of refund of the same
to the allottee; within thirty days from the date of issue of the order

i.  The promoter is further directed to pay-the allottee within 30 days of the
date of receipt of this order interest amount on the total amount of
Rs.2,19,16,125/- pald by the complainant to Respondent, at the
applicable rate of 10.8% for the period from 31 397.23'023 to 30.09.2024 in
untp sum and in case of any delay in making of the said payment by the
due date, along with an interest @ rate of 10.8% on the amount payable,
for the period of delay courted from the due date as above iiil_i the

miaking of the payment of tie sakd intergst gmount,

ii. The Comploinant allottee is divected to pay the balance payment of
Rs.14,83,721/- (as due on 15.01,2023) 1o the Promoter Respondent with
the applicable interest 4 18.8% thereon for the period from 15.01.2025
titl the date of making of payment; nt the eartiest and in any case with in
a period of 10 days of the weoeeipt of this order or specifically claim the
adjustment of the said mnount against the amaount of refund and interest
Hability payable by the promoiee to the complainant allettes in terms of

the para 24(xii) & suby para xxi above of the instant order.

tv.  Respondent Promoter is further directed to handover the possession of
the subject property to the coniplainant within 15 days of the receipt of
this order without asking for any additional amount from the allottee and
to exceute sale deed of the subject property in favour of the complainant
in terms of section 17 of the act within 60 days upon clearing of the

with |

balanee either upon receipt of payment of Rs.14,83,721/- alon
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Vi,

viil,

¥

applicable ‘interest as above or Upon adjusting the same against the
refund amourt and interest Hability of the promoter as per sub para

24(xii} & sub pava xxi above.

The communieation dated 03.02.2025 terminating the Allobment Létter
dated 23.09.2020 issued by the Promoter; is 'hezleb'jf quashed and the.
termination of Allotment Letter dated 23.09.2020 is revoked restoring
the status of the Complainant a5 allottes with all rights and obligations

underthe Act with immediate effeet.

The reSan-dentz no. 1 is direcied to pay Rs. 2000,000/- (Rupess Twenty
Lakhs only} penalty under Section 61 of the Aet for viclation of Section
13 of the Act. The amount shall be deposited with the Authority within
43 days failing which necessary proceeding will be inftiated against the

‘respondent No. 1.

The registry in terms of the observation noted at para 29 (ill), i¢ divected
te iminediately fssue notice to the Complainant herein, so as to enable
him to jein the ongoing proceedings under section 14 of the Act in the
case of Lalit Chandhary V/s M/s Ryago Homes Private Lid and a copy

of the same may also be endorsed to the Respondent Promoter herein,

The respondents are direcfed to pay costs of ¥30,000 (Rupees Thousand
only) to the complainant, within 60 days of the order, failing which it

will carty interest in terms of law, till effective payment.

The Respondent as well as the Complainant are directed to file
compliance report of the order in the form of an affidavit within 60 days

- of this order, tailinig which further legal action will be initiated by the

~ Authority under the RERA Act, for execution of the order,
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In the instant case, Complainant has filed single complaint before the
Authority seeking refund, interest and compensation etc, Upon
determination by the Authority, the instant complaint is further
transferred to Adjudicating Officer for detertnination of compensation as
per the provisions under Section 71 of the Real Estate (Regulation and
Development) Act, 2016,

Virendra Kumar, 1AS8 {er-td,}
Member, RERA
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